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Attorneys’ Fees
A. First Circuit

In Gross v. Sun Life Assur. Co. of Canada, 12-1175, 2014 WL 3954030 (1st Cir. Aug. 14, 2014),
the 1% Circuit Court of Appeals determined that its previous decision on the merits in this case —
where it agreed with the plaintiff that this circuit should no longer apply the highly deferential
“arbitrary and capricious” standard of review to certain benefits decisions and remanded to the
district court for further proceedings — constituted “some degree of success on the merits”
entitling the plaintiff to an award of attorneys’ fees. Appellee Sun Life Assurance Company of
Canada argued that the plaintiff is not entitled to attorney’s fees and that, in any event, her
request is premature because the district court had not yet decided the merits of the case or
awarded plaintiff any benefits. The Court disagreed and found that such an award is both
appropriate and properly ordered at this time. “Indeed, a remand for a second look at the merits
of her benefits application is often the best outcome that a claimant can reasonably hope to
achieve from the courts. To classify such success as a minimal or “purely procedural victory”
mistakes its importance.” The Court remitted the request to the district court for a determination
in the first instance of the proper amount of the award.

B. Second Circuit

Triumph Const. Corp. v. New York City Council of Carpenters Pension Fund, No. 12 CIV. 8297
KPF, 2014 WL 6879851 (S.D.N.Y. Dec. 8, 2014) involved a four-year long dispute stemming
from Triumph’s refusal to allow the Funds to complete an audit. The court previously granted
summary judgment to the Funds and the court found that the Funds were entitled to attorneys’
fee. This decision involved the application for work done by two attorneys and legal assistants
in the period following the filing of the state court action. For a 1998 graduate from New York
University School of Law who has practiced exclusively in the area of labor and employment
benefits law since 2000, the court found that an hourly rate of $250.00 to $300.00 for work
performed in connection with this action is reasonable. The funds sought payment for 231.4
hours of time billed by this attorney for work done from October 22, 2012, to July 8, 2014,
which included the fee application. For a 2007 graduate of Rutgers University School of Law—
Newark, who has also regularly represented multiemployer benefit plans in ERISA litigation, the
court found that an hourly rate of $225.00 for work performed in connection with this action is
reasonable. The funds sought payment for 8.8 hours of time billed by this attorney during the
month of July 2014, only for work done on the fee application. Although the court found that the
hourly rates are reasonable, the court declined to grant fees related to two settlement conferences,



on the ground that such fees were not “reasonably expended.” The court also declined to grant
fees associated with preparing and filing the fee application. Lastly, the court applied a 15% cut
in the requested fees to “trim the fat.”

In Gesualdi v. Diversified Carting, Inc., No. CV 10-2561 SIL, 2014 WL 5475357 (E.D.N.Y.
Oct. 29, 2014), trustees of various employee benefit plans affiliated with the Teamsters Union
asserted claims for unpaid contributions against Defendant, who conceded liability. The court
awarded $122,144.81 in total unpaid contributions; $102,888.34 in interest through October 29,
2014, plus daily interest of $60.14 through the date of judgment; $102,888.34 as additional
damages; $7,700.00 in audit costs; and $93,069.50 in attorneys’ fees and $2,547.34 in litigation
costs.

In Fastener Dimensions, Inc. v. Massachusetts Mut. Life Ins. Co., No. 12CVv8918 DLC, 2014
WL 5455473 (S.D.N.Y. Oct. 28, 2014) the court considered a fee petition for a 5-year attorney
seeking an award of $129,080, equal to 368.8 hours of work multiplied by an hourly rate of $350
(or 22% of the $600,000 to be paid to the Plan under the Settlement). The court awarded only
$6,000 (or 1% of the Settlement amount) based on analysis of the six Goldberger factors.

In Trustees of Empire State Carpenters Annuity, Apprenticeship, Labor-Mgmt. Cooperation,
Pension & Welfare Funds v. Thalle/Transit Const. Joint Venture, 12-CV-5661 JFB ARL, 2014
WL 5343825 (E.D.N.Y. Oct. 20, 2014) the court awarded attorneys’ fees and costs incurred in
recovering delinquent contributions based on the CBA, which explicitly obligates employers
who fail to make timely contributions to the Funds to pay attorneys’ fees and costs. The court
declined to decide whether it should exercise its inherent equitable powers to award fees because
the employer refused to abide by the arbitrator’s decision without justification, where ERISA
Section 502(g) requires the award of attorneys’ fees to a plan that prevails in an action to recover
delinquent contributions pursuant to a CBA but does not necessarily require that a successful
party is also entitled to its costs and attorneys’ fees in bringing a petition to confirm an
arbitration award.

In In re Colgate-Palmolive Co. Erisa Litig., 07-CV-9515, 2014 WL 3292415 (S.D.N.Y. July 8,
2014), the court approved the plaintiff’s motion for attorneys’ fees, costs, and incentive payment
awards to the named plaintiffs. The court previously approved a $45.9 million class action
settlement in this ERISA case, which began in 2007 as three separate suits, filed in three
jurisdictions, alleging that Defendant Colgate—Palmolive Company Employees’ Retirement



Income Plan, sponsored by Colgate—Palmolive Company miscalculated the pension benefits of
several thousand participants from July 1, 1989 to the present. Following approval of the
settlement, the plaintiffs moved for fees and costs to be paid out of the settlement fund pursuant
to Federal Rule of Civil Procedure 23(h). The court awarded the requested attorneys’ fee of 25%
of the fund or $11,475,000, costs of $591,011.17, and the incentive fee awards of $5,000 for
each of the plaintiffs for their participation in the litigation.

C. Third Circuit

In Boyle v. Int’l Bhd. of Teamsters Local 863 Welfare Fund, 12-4578, _ Fed.Appx. __, 2014
WL 4235045 (3d Cir. Aug. 28, 2014) (not for publication), the plaintiffs brought a putative class
action against the defendants for ceasing payments in February 2011 to the Fund to cover
medical expenses for both active and former employees, including the Early Retirees. Although
the employer resumed payments to the Fund in March 2011, the Fund did not restore health
benefits to the Early Retirees until June 13, 2011. After the plaintiffs brought suit alleging the
unlawful withholding of benefits to the Early Retirees, the Fund reinstated the benefits
retroactively and later offered to reimburse, with interest, the Early Retirees for any substitute
insurance policies or uncovered medical expenses. One plaintiff accepted the reimbursement but
the other did not. The court found that the former plaintiff’s breach of fiduciary duty claim is
now moot but not his claim for attorneys’ fees. With respect to the plaintiff who refused
reimbursement, the defendants argued that the mere offer of reimbursement is sufficient to moot
his claims because the Supreme Court has recently held that an offer of complete relief moots the
claim. Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523 (2013). The court disagreed and
found that because the Fund has made no offer to cover attorneys’ fees, a unilateral offer of relief
that fails to cover the entire claim does not render moot a plaintiff’s claim. Accordingly, a
justiciable controversy remains between the second plaintiff and the defendants as to the breach
of fiduciary duty claim, because of the failure to offer attorneys’ fees. The court advised that
resolution of these claims requires only an offer of reasonable attorneys’ fees. With respect to
fees, the court found that the district court erred in holding that the ERISA statute does not
permit an award of attorneys’ fees under the catalyst theory. The court held that in light of the
Supreme Court’s clear rejection of the “prevailing party” standard in Hardt, the catalyst theory
remains viable under ERISA. Because the plaintiffs achieved “some degree of success on the
merits” under Hardt, the court vacated the district court’s denial of plaintiffs’ motion for
attorneys’ fees and remanded for further proceedings to determine a reasonable amount of
attorneys’ fees, if any, to be awarded.



D. Sixth Circuit

In Basham v. Prudential Ins. Co. of Am., No. CIV.A. 3:11-CV-00464, 2014 WL 7076363 (W.D.
Ky. Dec. 15, 2014), the court followed the other courts within the Sixth Circuit that have found
that a remand order constitutes “some success on the merits,” entitling a successful plan
participant to an award of attorneys’ fees. Given that Prudential failed to respect its own
“Disability Claims Instructions” that necessitated this litigation and the attendant fees in
question, the court saw no reason to depart from these cases. The court considered the following
five factors: (1) the degree of the opposing party’s culpability or bad faith; (2) the opposing
party’s ability to satisfy an award of attorney’s fees; (3) the deterrent effect of an award on other
persons under similar circumstances; (4) whether the party requesting fees sought to confer a
common benefit on all participants and beneficiaries of an ERISA plan or resolve significant
legal questions regarding ERISA; and (5) the relative merits of the parties’ positions. The court
found that two factors weighed in favor of an award, one weighed against an award, and two
were neutral. Based on this, the court determined that some award was appropriate. The court
reduced Plaintiff counsel’s compensable hours from 138.10 to 128.00 and paralegal hours from
26.40 to 15.70. The court determined that an hourly rate of $350 is a fair and reasonable rate in
the relevant community for similar work and experience.

In Gallo v. Moen, Inc., 1:13-CV-02440, 2014 WL 4472630 (N.D. Ohio Sept. 11, 2014), the court
awarded attorneys’ fees to the successful plaintiffs who successfully litigated a class action
challenging the termination of retiree insurance benefits. The Sixth Circuit has identified five
factors that a district court should consider in determining whether an award of attorney’s fees
and costs is appropriate under 29 U.S.C. 8 1132(g)(1). These factors are: (1) the degree of the
opposing party’s culpability or bad faith; (2) the opposing party’s ability to satisfy an award of
attorney’s fees; (3) the deterrent effect of an award on other persons under similar circumstances;
(4) whether the party requesting fees sought to confer a common benefit on all participants and
beneficiaries of an ERISA plan or resolve significant legal questions regarding ERISA; and (5)
the relative merits of the parties’ positions. The defendant disputed only the first and third
factors. With respect to the first factor, the court found that the defendant’s behavior was
culpable because the collective bargaining agreements and the plant termination agreement
unambiguously indicate intent to vest the retirees’ insurance benefits. The collective bargaining
agreements’ reservation of right to modify coverage fails to overcome this conclusion because
those provisions applied to employees, not retirees, and those terms were used disjunctively in
various parts of the agreements. Additionally, the reservation was limited by a requirement that
benefits be maintained; effectively limiting the defendant’s right under the provision to a right to
change its insurance carrier. Even if the agreements were ambiguous, the court determined that



extrinsic evidence would clarify that the retirees’ insurance benefits had vested. The fact that
defendant continued to pay for the retirees’ benefits for extended periods of time suggests an
understanding that the benefits were vested. With respect to the deterrent factor, the court found
that there may be some deterrent effect to companies in defendant’s position in the future but that
the relative size of the benefit obligations at stake and the attorneys’ fees may mitigate this effect
to some degree. The court concluded that the possibility of deterrence counsels weakly in favor
of an award. After considering each of the other factors above, the court determined that an
award of fees was justified.

With respect to the reasonableness of the time expended, the court made the following
notable findings: 1) Although the plaintiffs’ attorneys block billed some of the tasks performed
on the case, the court declined to reduce the fee award on that basis because it was able to
determine that the time spent on the activities was reasonable; 2) fees for time spent at a
deposition by a second attorney who did not ask any questions was granted where the second
attorney had taken other depositions in the case, conferred during breaks with the main attorney,
and the defendant had at least two and sometimes more lawyers present at every deposition; 3)
fees for arguably “administrative or clerical work™ was granted where the court determined that
organizing a file in preparation for trial can be an effective method of trial preparation, rather
than merely the alphabetical or chronological reordering of papers. The court granted the
plaintiffs’ request for $765,620 in attorney’s fees, which included approved hourly rates of $550,
$525, and $300 for the plaintiffs’ attorneys. The court disallowed costs in the amount of
$2,244.00.49, where the plaintiff’s filings provided scant information about these charges,
including no information of the date incurred, the documents copied, the recipients of the
documents, or the price per page.

E. Seventh Circuit

In Chicago Reg’l Council of Carpenters Pension Fund v. Rink Sys., Inc., No. 13 C 4886, 2014
WL 5863156 (N.D. Ill. Nov. 12, 2014), the Plaintiffs’ recovered $3,560.61 ($1,751.04 for unpaid
contributions + $152.56 for interest + $350.21 for liquidated damages + $1,306.80 for audit
fees). The court awarded $23,125.98 (116.7 attorney hours at $160.00/hour, 13.7 paralegal hours
at 60.00/hour, and $3,631.98 in costs) as a reasonable fee for this case, which spanned a year,
involved discovery, two motions to compel, and a summary judgment motion. The court found
that the fact that the fees exceed the amount recovered does not warrant a reduction in this case.



Koerner v. Copenhaver, No. 12-1091, 2014 WL 5544051 (C.D. lll. Nov. 3, 2014) involved
allegations that the six individual Defendants breached fiduciary duties to the W.M. Putnam
Company’s ESOP by engaging in or approving a prohibited transaction. The court granted
Plaintiffs’ Unopposed Motion for Preliminary Approval of Settlement where the Settlement
Agreement provides for a payment of $650,000, inclusive of attorneys’ fees for Plaintiff’s
Counsel, on the condition that $650,000 is available within the $1.0 million coverage limits
under the relevant insurance policy. But, if less than $650,000 is available within the coverage
limit, the settlement consideration is to be the larger of $640,000 or the funds remaining within
Defendants’ insurance policy. The court permitted Plaintiffs’ counsel to apply for an award of
attorneys’ fees and costs from the Settlement Fund, with fees not to exceed $197,994, costs not
to exceed $55,422, and an incentive award for Plaintiffs not to exceed $7,500 in the aggregate.

In Rappa v. Sun Life Assur. Co. of Canada, 10-CV-585-WMC, 2014 WL 4415242 (W.D. Wis.
Sept. 8, 2014), the court awarded the plaintiff attorneys’ fees after achieving some degree of
success on the merits of his long-term disability claim. The court previously found that
defendant Sun Life violated ERISA by acting arbitrarily and capriciously in denying the
plaintiff’s benefits and remanded the case to the plan administrator for further review. The court
declined to follow two district court cases which arguably stand for the proposition that a remand
on procedural grounds only is an absolute bar to recovery, especially in light of the 7th Circuit’s
decision in Huss holding open the possibility of attorneys’ fees in ERISA cases involving a
remand to the plan administrator. Here, the court found that the plaintiff achieved all he could
achieve in this court given the standard of review. As such, the plaintiff obtained not just
“some,” but complete success on the merits of his claim. Regardless of the specific
characterization of the degree of the plaintiff’s achievement, he achieved the lower standard of
“some success” embraced by the Supreme Court in Hardt.

In Temme v. Bemis Co., Inc., 14-1085, 2014 WL 3843789 (7th Cir. Aug. 6, 2014), the 7" Circuit
Court of Appeal issued a per curiam opinion affirming an award of attorneys’ fees against the
defendant. In 2008, the plaintiff class sued the defendant for eliminating certain health-care
benefits that they believed they were owed under a 1985 plant-closing agreement with the
defendant’s predecessor in interest. Just before the case went to trial, the parties settled. The
plaintiffs then sought, and were awarded, attorneys’ fees in the amount of $403,053.75. ERISA
allows a court, in its discretion, to award “a reasonable attorney’s fee and costs of action to either
party.” 29 U.S.C. § 1132(g)(1). The magistrate judge applied each of the two tests that, in
different decisions, the 7" Circuit has told district judges in ERISA cases to use when deciding
whether to award fees. Under the first test, the magistrate judge examined five factors: 1) the
degree of the offending parties’ culpability; 2) the degree of the ability of the offending parties to
satisfy an award of attorneys’ fees; 3) whether or not an award of attorneys’ fees against the



offending parties would deter other persons acting under similar circumstances; 4) the amount of
benefit conferred on members of the pension plan as a whole; and 5) the relative merits of the
parties’ positions. The magistrate judge found that all five factors weighed in favor of an award
of fees. She then turned to the second test, which evaluates whether the defendant’s position was
“substantially justified.” Noting that the defendant had eliminated benefits that the plaintiffs
were clearly entitled to, the magistrate judge concluded that the defendant’s position was not
substantially justified. The magistrate judge then examined the fee petitions to determine the
proper size of an award. She struck billing entries that were vague or for time not reasonably
expended on the case, concluded that the lawyers’ billing rates were reasonable, and calculated
the lodestar amount. Finding no reason to alter the lodestar, that amount became the fee award:
$403,053.75, for four years of advocacy, including an appeal and trial preparation.

In Fontaine v. Metro. Life Ins. Co., 12 C 8738, 2014 WL 2511091 (N.D. lll. June 3, 2014), the
district court granted the long-term disability claimant’s motion to reconsider the court’s decision
to deny attorneys’ fees because that denial relied on a misunderstanding of the substantial
justification test as articulated by the 7" Circuit Court of Appeal in Production & Maintenance
Employees’ Local 504, Laborers’ Int’l Union v. Roadmaster Corp., 954 F.2d 1397, 1404 (7th
Cir.1992). In Roadmaster, the court explained that “[e]ven if not frivolous, a party’s position
still may not be substantially justified; substantial justification means ‘more than merely not
frivolous, but less than meritorious.’ ” Id. (quoting Bittner v. Sadoff & Rudoy Indus., 728 F.2d
820, 830 (7th Cir.1984)). By denying attorneys’ fees because MetLife’s position was “not
entirely frivolous,” the court applied a standard that was overly lenient to MetLife. However,
under a correct application of the standard, the court should have awarded the participant
attorneys’ fees. The district court agreed that, by equating a substantially justified position with
a nonfrivolous position, the court misapplied the substantial justification test to this case. The
district court found that its error constitutes a “misapplication” of controlling precedent, thus
entitling the long-term disability participant to reconsideration of the fees issue. Applying the
five-factor test used by courts to determine whether ERISA attorneys’ fees should be awarded to
a party who has achieved success on the merits, the district court found that the participant in this
case was entitled to an award of attorneys’ fees.

F. Eighth Circuit

In Werb v. ReliaStar Life Ins. Co., No. 13-CV-0669 PJS/JSM, 2014 WL 5431585 (D. Minn. Oct.
27,2014), the court awarded attorneys’ fees to the prevailing Plaintiff in this dispute involving
long-term disability benefits but at an amount 40% less than requested to account for duplicative
and excessive time. The court approved the rate of $350 for an attorney with over four decades



of experience, and a rate of $320 for the other attorneys, each of whom has more than two
decades of experience.

In Heimerl v. Tech Elec. of Minnesota, Inc., 12-CV-612 SRN/SER, 2014 WL 4988153 (D. Minn.
Oct. 7, 2014), a suit seeking to conduct an audit of Defendant’s payroll and employment records
and to recover amounts due for any unpaid fringe benefit contributions owed, the court awarded
only 10% of the attorneys’ fees incurred for “limited success” because the Trustees for the fringe
benefit plans initially sought $298,790.64 in damages, and received an award of $18,503.19.

In Bowers v. Life Ins. Co. of N. Am., CIV. 13-891 ADM/JJG, 2014 WL 4265828 (D. Minn. Aug.
28, 2014), the court previously found in favor of the plaintiff’s waiver of life insurance premium
claim (“WOP” benefit) under a Life Policy insured and administered by LINA. LINA
previously argued that the plaintiff was not continuously employed prior to leaving work and did
not qualify for the WOP benefit. On de novo review, the court found that the plaintiff had been
working sufficient hours to qualify for the WOP benefit, entitling him to continued life insurance
coverage under the Life Policy. The court allowed the parties to brief the issue of whether the
plaintiff should receive attorney’s fees under 29 U.S.C. § 1132(g)(1). In determining whether a
court should award fees, the Eighth Circuit Court of Appeals has adopted a five-factor test
known as the Westerhaus factors: (1) the degree of the opposing parties’ culpability or bad faith;
(2) the ability of the opposing parties to satisfy an award of attorneys’ fees; (3) whether an award
of attorneys’ fees against the opposing parties could deter other persons acting under similar
circumstances; (4) whether the parties requesting attorneys’ fees sought to benefit all participants
and beneficiaries of an ERISA plan or to resolve a significant legal question regarding ERISA
itself; and (5) the relative merits of the parties’ positions. The court found that the five factors
narrowly favor an award of attorney’s fees. First, LINA had some degree of culpability for
failing to thoroughly investigate the plaintiff’s employment and LINA performed essentially the
minimum amount of investigation possible. Second, LINA does not dispute its ability to pay an
award of attorney’s fees. With respect to the third and fourth factors, the court found them
related and that an award of attorney’s fees could encourage LINA or other plan administrators
to conduct more thorough investigations in the future and protect an employee’s ability to pursue
ERISA claims. Thus, an award could serve as both a deterrent and a benefit. As to the fifth and
final factor, the somewhat vague record meant the parties each had at least some merit to their
positions. However, as the court found, key medical and employment evidence supported the
plaintiff’s position, evidence which LINA largely ignored in its initial determination and
subsequent appeals. The court awarded $54,215 in attorney’s fees and $604.63 in costs.



G. Ninth Circuit

In James v. AT&T W. Disability Benefits Program, No. 12-CV-06318-WHO, 2014 WL 7272983
(N.D. Cal. Dec. 22, 2014), Plaintiff prevailed in this action for wrongful denial of long-term
disability benefits and moved for an award of attorneys’ fees in the amount of $200,794.50. The
court found Plaintiff is entitled to fees, but the hourly rate she requests for her attorney is slightly
above the prevailing market rate, and some of the hours she claims were expended unreasonably.
The court granted the motion but reduced the requested fee award to $181,962.70. The court
reduced the requested rate from $675 per hour to $650 per hour. In so doing, the court rejected
Defendant’s warning of “the effect of allowing a small number of plaintiff’s attorneys to set the
market rate by agreeing on an hourly rate that is rarely actually charged ..., and then setting up a
circular chain in which each declares the others’ putative hourly rates to be reasonable.” The
court reasoned that “while it is true that lawyers of the same field have an interest in encouraging
high rates for that field, professional standards — such as Rule 11 of the Federal Rules of Civil
Procedure — mitigate the risk that attorneys will submit false declarations in support of allies’ fee
motions.”

In Pension Trust Fund for Operating Engineers v. Tractor Equip. Sales, No. 12-CV-01056-
WHO, 2014 WL 7276159 (N.D. Cal. Dec. 22, 2014), defendants VVan Tuyls prevailed in this
action for withdrawal liability and moved for an award of attorneys’ fees and costs against the
Plaintiff Fund. Applying the factors set out in Hummell v. S.E. Rykoff & Co., 634 F.2d 446 (9th
Cir. 1980), the court declined to award the Van Tuyls attorneys’ fees. The court found that the
underlying merits of the dispute raised a close question of law and the Fund did not act in bad
faith in bringing the lawsuit; nor is it otherwise culpable.

Carpenters Pension Trust Fund for N. California v. Lindquist Family LLC, No. 13-CV-01063-
SC, 2014 WL 6879931 (N.D. Cal. Dec. 5, 2014) involved a declaratory judgment action which
sought a declaration from the court that Defendants had engaged in a transaction with a primary
purpose of evading liability under the Multiemployer Pension Plan Amendments Act of 1980
(“MPPAA”). The court granted Plaintiffs’ motion for summary judgment and moved for fees.
Section 4301(e) provides for the discretionary award of attorneys’ fees to the prevailing party
and the Ninth Circuit has a set of factors (Hummell) relevant to the grant of attorneys’ fees
authorized under ERISA, which apply to attorneys’ fees sought under the MPPAA as well. In
considering those factors, the court found that neither the fact that Plaintiffs’ judgment in the
underlying action is not against Defendants nor the fact that Plaintiffs sought only equitable
relief in this action is a reason that Plaintiffs are not entitled to attorneys’ fees. With respect to



the factors, the court found that: 1) Defendants engaged in a transaction with a primary purpose
of evading liability under the MPPAA,; 2) Defendants can satisfy the fee award; 3) an award of
fees in this case would likely provide some degree of deterrence against similar efforts to shield
assets from MPPAA judgments; 4) the less that the Carpenters Fund has to pay its lawyers, the
more it will be able to pay its participants; and 5) the merits of Plaintiffs’ position was “very
strong,” and the merits of Defendants’ was “weak.” With respect to the reasonableness of the
fees sought, Plaintiffs sought reimbursement for five attorneys’ and two paralegals’ work on this
case, totaling 200 hours and $70,065.00. Plaintiffs also sought $1,003.04 in costs. The hourly
rates ranged from $275/hour to $600/hour. However, the court used hourly rates that Plaintiffs’
attorneys previously declared were consistent with the prevailing market rates for litigation
involving union-sponsored benefit funds: $275 for attorneys with 10 or more years of
experience, $225 for attorneys with less than 10 years of experience, and $115 for paralegals for
litigation matters. Applying the reduced rates to all of the time Plaintiffs’ sought, the court
awarded $46,495 in attorneys’ fees and reimbursement for the reasonable costs of litigation.

Pension Plan v. Yubacon Inc., C-12-04738 DMR, 2014 WL 5280759 (N.D. Cal. Oct. 14, 2014)
involved a default judgment awarding withdrawal liability and attorneys’ fees for work
performed from August 26, 2011 through July 31, 2014, upon the following rates and hours: (1)
64.90 hours by Shaamini Babu, at a rate of $205 per hour; (2) 35.10 hours by Julie Richardson,
at two rates: $195 per hour from August 30, 2011 through May 31, 2012 and $205 per hour from
June 1, 2012 through April 18, 2013; and (3) 89.30 hours of work performed by three paralegals
at the rates of $115 per hour and $120 per hour. The court found that these are reasonable San
Francisco Bay Area rates for ERISA claims.

In Echague v. Metro. Life Ins. Co., 12-CV-00640-WHO, __ F. Supp. 3d ___, 2014 WL 4746115
(N.D. Cal. Sept. 24, 2014), the court considered a fee motion in connection with its previous
grant of plaintiff’s motion for summary judgment against defendant TriNet, and denial of
TriNet’s cross-motion; finding that defendant TriNet had breached its fiduciary duties under
ERISA by failing to provide full and accurate information regarding the plaintiff’s wife’s life
insurance policies. In that same order, the court denied the plaintiff’s motion for summary
judgment against defendant MetLife, and granted MetLife’s cross-motion; and granted defendant
PCBB’s motion for summary judgment. Plaintiff sought an award of $395,145 in attorneys’
fees, $16,852.32 in costs, as well as 10% prejudgment and postjudgment interest on the $440,000
award against TriNet, which TriNet opposed. PCBB also moved for an award of attorneys’ fees
and costs against plaintiff, which plaintiff opposed. TriNet argued that reductions should be
made for (1) the claims that plaintiff did not succeed on, and (2) the “frivolous claims” asserted
against PCBB. TriNet also claimed that the hourly rate sought by plaintiff’s lead counsel is too
high where she sought $650/hour for 18 years of experience and ERISA practice. After



recognizing that fees are customarily awarded to a prevailing ERISA plaintiff, the court
determined that the plaintiff’s successful and unsuccessful claims were sufficiently related.
Given the structure of PCBB’s contract with TriNet to be the Plan Administrator and then
TriNet’s appointment of MetLife as the Claims Administrator, discovery from PCBB was
necessary and related to plaintiff’s ultimately successful argument against TriNet under Section
502 (a)(3). With respect to the time spent on the 502 (a)(1)(B) claim, although plaintiff was
ultimately unsuccessful on that claim, the court found that the (a)(1)(B) claim and (a)(3) claim
were adequately related in that they involved a common core of facts and were based on related,
although distinct, legal theories. The factual and legal focus on both of the (a)(1)(B) and (a)(3)
claims was that TriNet improperly interpreted the Plan terms, did not properly apply the Plan
terms, and did not adequately communicate the Plan terms to plaintiff. The court found that
$650 per hour is a reasonable rate given the attorney’s extensive ERISA experience and the
testimony from ERISA specialists that $650 an hour is consistent with the prevailing rates for
ERISA litigation specialists in the San Francisco Bay Area. However, the court exercised
discretion by reducing the requested fee amount by 10%, but awarded the full amount of costs
requested. TriNet argued that the plaintiff cannot seek an award for prejudgment interest in its
motion for attorney’s fees, that he should have sought prejudgment interest through a motion to
amend or alter the judgment under Federal Rule 59(e), and have made that motion within the 28
days following entry of judgment under Rule 59(e). The court declined to reach the question of
whether the plaintiff may move for prejudgment interest because it found on the particular facts
in this case that prejudgment interest is not warranted where ERISA benefits were not unlawfully
withheld. The court determined that MetLife—the Claim Administrator responsible for paying
out benefits—was not liable to plaintiff. Instead, the only liability was TriNet’s, as the Plan
Administrator, for failure to provide full and accurate information regarding the terms of
plaintiff’s wife’s life insurance policies. The court awarded post-judgment interest at the rate
specified in 28 U.S.C. § 1961(a). Although PCBB ultimately withdrew its motion for fees, the
court awarded the plaintiff some fees for opposing the motion.

In James v. Grp. Life & Health Benefits Plan for Employees of Participating AMR Corp.
Subsidiaries, No. 3:11-CV-00051-ST, 2014 WL 6474929 (D. Or. Nov. 19, 2014), the court
reversed the Plan’s decision to deny Plaintiffs’ medical benefits of $21,874.15 pursuant to a
group insurance policy and awarded Plaintiffs’ requested attorneys’ fees in the sum of
$40,755.00 and costs in the sum of $350.00. In so doing, the court found that no special
circumstances exist for denying the prevailing Plaintiffs’ fees and all time requested was
reasonably expended. In James v. Grp. Life & Health Benefits Plan for Employees of
Participating AMR Corp. Subsidiaries, 3:11-CV-00051-ST, 2014 WL 4684885 (D. Or. Sept. 19,
2014), Plaintiffs moved for an award of prejudgment interest pursuant to 29 USC 8 1132(g)(1)
seeking an interest rate of 9% based on the interest and fees they have paid to satisfy the debt
created by defendant’s withholding of benefits for six years. The court determined that it is



bound to follow Ninth Circuit precedent which pegs the allowable prejudgment interest rate to
the “investment income the plaintiffs would have been able to have earned had they received
funds” when they were originally due. In this court’s view, given the historically low federal
funds rate, the prime rate is a reasonably accurate estimate of the investment value of unpaid
benefits. The applicable interest rate is the one in effect immediately prior to the date of the
wrongful conduct. In this case, that wrongful conduct occurred initially on June 23, 2008, when
the Plan first notified plaintiffs that it would not cover their son’s medical bills. The prime rate
was changed to 5.00% on April 30, 2008 and to 4.50% on October 8, 2008. Therefore, during
the time period from June through September, 2008, when plaintiffs incurred medical bills that
the Plan refused to pay, the prime rate was 5.00%. Accordingly, the court declined to impose the
historically low rate under 28 USC § 1961 or Oregon’s statutory rate of 9% and instead awarded
an interest rate of 5% from June 23, 2008, on medical bills due prior to that date and from the
due date for each medical bill thereafter (through September 30, 2008) until entry of judgment.

In Meguerditchian v. Aetna Life Ins. Co., 2:12-CV-10999-ODW, 2014 WL 3926805 (C.D. Cal.
Aug. 12, 2014), the plaintiff injured his back on the job and had to stop working. He submitted a
claim for short-term disability benefits to Defendant Aetna Life Insurance Company, FedEx’s
claims paying administrator. Aetna denied the claim as untimely and the plaintiff filed suit. The
Court found that the plan’s timing language was inherently confusing and that Aetna’s denial
was an abuse of discretion. The court reversed Aetna’s decision and remanded for consideration
on the claim’s merits and the plaintiff moved for attorneys’ fees and costs. The court found that
$600 per hour is the reasonable hourly rate for this case where the plaintiff’s attorney has been in
practice for 17 years and has handled hundreds of ERISA claim. The court awarded $19,807.50
in reasonable attorneys’ fees and deferred to the Clerk of Court for the taxing of costs.

In Koloff v. Metro. Life Ins. Co., 1:13-CV-02060 LJO JL, 2014 WL 3420990 (E.D. Cal. July 14,
2014), a suit challenging MetLife’s wrongful denial of long-term disability benefits, the plaintiff
sought an award of attorney’s fees for work done in filing an initial lawsuit (which was
dismissed without prejudice because the plaintiff had not exhausted administrative remedies by
filing an administrative appeal with MetLife) and for time spent pursuing a subsequent
administrative appeal and second lawsuit. MetLife notified the plaintiff’s counsel prior to the
initiation of the second action that her long-term disability benefits would be approved and
issued a formal notification of the approval only three days after the Complaint was filed.
Consequently, the court did not reach the merits of the case, and in considering a number of
relevant factors, declined to award attorney’s fees.



In Oldoerp v. Wells Fargo & Co. Long Term Disability Plan, 3:08-CV-05278 RS, 2014 WL
2621202 (N.D. Cal. June 12, 2014), the court ordered Defendants to pay the plaintiff $406,185 in
attorneys’ fees and $8,213.70 in taxable costs and out-0f-pocket expenses, totaling an award of
$414,398.70. MetL.ife, one of the defendants, did not dispute that Oldoerp achieved success on
the merits but it argued that since defendants prevailed at the first bench trial, only for the Ninth
Circuit to reverse upon a clarification of the proper standard of review—the court should decline
to award fees. In deciding whether to award fees in an ERISA action, a district court should
consider, among other things, the five “Hummel factors”: (1) the degree of the opposing parties’
culpability or bad faith; (2) the ability of the opposing parties to satisfy an award of fees; (3)
whether an award of fees against the opposing parties would deter others from acting under
similar circumstances; (4) whether the parties requesting fees sought to benefit all participants
and beneficiaries of an ERISA plan or to resolve a significant legal question regarding ERISA,
and (5) the relative merits of the parties’ positions. The court determined that a review of the
Hummel factors reveals that while some tip in MetLife’s favor, no “special circumstances”
would render a fee award to Oldoerp unjust. The first factor—the degree of culpability or bad
faith—favors MetLife. Although defendants erred in denying Oldoerp’s claim, there is no
evidence that their actions were taken in bad faith and, as evidenced by the initial findings of fact
and conclusions of law issued in 2011, defendants’ conduct was defensible under an “abuse of
discretion” standard. The second factor weighs in Oldoerp’s favor, as MetLife does not contest
it can satisfy a fee award. The third factor, which focuses on the potential deterrent effect of a
fee award, also tips in plaintiff’s favor. A fee award could help ensure that, going forward,
MetL.ife exercises more care in processing claims—especially claims pertaining to chronic
fatigue, depression, and other conditions that may require the administrator to evaluate a
claimant’s self-reported symptoms. The fourth factor—whether the parties requesting fees
sought to benefit all participants and beneficiaries of an ERISA plan or to resolve a significant
legal question regarding ERISA—implicates two considerations. First, Oldoerp brought this
claim for herself and not for any other beneficiaries. This weighs slightly against a fee award.
Second, however, Oldoerp’s case ultimately helped clarify a significant legal question: Is an
“abuse of discretion” standard appropriate where an ERISA Summary Plan Document vests
discretion in the plan’s administrator? The court found the fourth factor to be neutral. The fifth
factor—the relative merits of the parties’ positions—redounds in Oldoerp’s favor. Plaintiff won
every major disputed legal issue in this case: the appropriate standard of review (de novo),
whether extrinsic evidence was admissible (yes), and whether MetL.ife erred in denying her
claim (yes).

H. Tenth Circuit

In Lynn R. v. ValueOptions, No. 2:12-CV-1201 TS, 2014 WL 6832903 (D. Utah Dec. 3, 2014),
the court denied Plaintiff’s motion for reconsideration of the court’s decision to deny Plaintiff an



award of attorneys’ fees despite finding that Defendants’ denial of residential mental-health care
was arbitrary and capricious. The court did award Plaintiff $76,801.22, plus prejudgment
interest at 10% per annum and post-judgment interest at the statutory rate, for the cost of the
treatment. The court supplemented the administrative record with Plaintiff’s documentation of
costs incurred throughout the treatment period because: 1) Plaintiff submitted documentation
demonstrating that her dependent received continuous treatment from July 2010 to June 2011; 2)
the disputed charges were incurred after Plaintiff’s administrative appeals had been denied, so
Plaintiff could not have submitted them to ValueOptions at the time the claim was denied; 3) the
additional documentation reflects unique charges incurred for treatment that is not cumulative or
repetitive of evidence elsewhere in the record; and 4) the documentation reflects unique costs
incurred, it is not simply better evidence than what is already contained in the administrative
record.



Breach of Fiduciary Duty
. U.S. Supreme Court

In Fifth Third Bancorp v. Dudenhoeffer, 12-751, 2014 WL 2864481 (U.S. June 25, 2014),
participants in an employee stock ownership plan (ESOP) brought a putative class action against
their employer and various of its officers under ERISA, alleging that defendants were plan
fiduciaries who breached their duty of prudence by continuing to buy and hold the employer’s
stock when they knew or should have known that stock was overvalued and excessively risky.
The U.S. Supreme Court held that ESOP fiduciaries were not entitled to a “presumption of
prudence,” abrogating the holdings of several Circuit Court of Appeals, but ERISA fiduciaries
could prudently rely on market price of stock as assessment of its value in light of all public
information. The court also held that a claim for breach of duty of prudence based on inside
information was required to allege alternative action that fiduciary could have taken consistent
with securities laws, which a prudent fiduciary in the same circumstances would not have viewed
as more likely to harm the plan than to help it.

J. Second Circuit

Gedek v. Perez, No. 12-CV-6051L, _ F.Supp.3d___, 2014 WL 7174249 (W.D.N.Y. Dec. 17,
2014) involves a consolidated matter brought by participants and beneficiaries of the Savings
and Investment Plan (“SIP”) of Eastman Kodak Company (“Kodak™) and the Eastman Kodak
Stock Ownership Plan (“ESOP”) (collectively “the Plans”), against the administrators and
fiduciaries of the Plans, alleging that Defendants have violated ERISA by failing to prudently
manage the Plans’ assets when it continued to invest those assets in Kodak stock even after it
became obvious that Kodak was headed for bankruptcy and that its stock was going to plummet
in value. Defendants moved to dismiss the claims against them pursuant to Rule 12(b)(6). In
denying the motions, the court determined that the question is not whether Defendants paid an
artificially inflated price for Kodak stock, but whether they should have realized that Kodak
stock represented such a poor long-term investment that they should have ceased to purchase,
hold, or offer Kodak stock to plan participants. The court found that this is a very different fact
pattern than the one presented in the U.S. Supreme Court’s decision in Fifth Third Bancorp v.
Dudenhoeffer, — U.S. ——, 134 S.Ct. 2459 (2014). With respect to the Kodak Defendants, the
court found that Plaintiffs do not contend that the price of Kodak stock was headed for a sudden,
precipitous decline that Defendants should have seen coming. They allege that Kodak stock was
on a long, steady, virtually unstoppable downhill slide, and that no prescience or inside



knowledge was needed to realize that it would continue to do so. In the court’s view, this states
a claim under ERISA, as to the ESOP. With respect to BNY Mellon, the court found that
Plaintiffs have at least presented a plausible claim that Mellon should at some point have refused
to follow the Kodak Defendants’ directions to continue investing in Kodak stock, or at least
questioned the wisdom of the Kodak Defendants’ directive to maintain the status quo concerning
the purchase of company securities. With respect to Plaintiffs’ claim for co-fiduciary liability,
the Defendants both moved to dismiss this claim on the ground that Plaintiffs have failed to
allege a breach in the first place, or that they have not alleged Defendants’ knowledge of the
breach. For the reasons stated with respect to Plaintiffs’ other claims, the court found those
arguments unpersuasive.

In Perez v. Sajovic, No. 14-CV-01922 NGG RML, 2014 WL 6983445 (E.D.N.Y. Dec. 10, 2014),
the district court adopted the report and recommendation by the Magistrate Judge in matter
where the named trustee and fiduciary of a 401(k) Profit Sharing Plan violated his fiduciary duty
to the Plan when he: (1) refused to authorize at least two former employees’ requests for
distribution of their eligible plan assets; (2) failed to file a Form 5500 with the Internal Revenue
Service for the year 2012; (3) failed to provide the Plan’s Third Party Administrator with
information necessary to calculate the employer matching funds due to each plan participant for
the year 2012; (4) failed to respond to the Secretary’s subpoena or voluntary compliance letter
from August 19, 2013; (5) unilaterally removed another trustee leaving himself with sole
authority to approve distributions of plan assets; and (6) approved a $30,000 Plan loan to
himself. The court granted Plaintiff’s request for a default judgment against Defendants and
granted Plaintiff’s request that Sajovic be removed as a fiduciary and permanently enjoined from
serving as a fiduciary or service provider to any ERISA-covered employee benefit plan.

In Leber v. Citigroup 401(k) Plan Inv. Comm., 07-CV-9329 SHS, 2014 WL 4851816 (S.D.N.Y.
Sept. 30, 2014) the court denied Defendants’ motion for summary judgment seeking a dismissal
of Plaintiffs’ putative class action alleging that Defendants breached their ERISA 8 404 fiduciary
duty of prudence for including in Citigroup’s 401(K) retirement plan mutual funds offered and
managed by subsidiaries of Citigroup which had higher investment advisory fees than those of
competing funds with equal performance. Defendants contended that the action is untimely
because Plaintiffs possessed “actual knowledge” of the alleged breach more than three years
before they filed suit. However, the court found that Defendants presented no evidence that
Plaintiffs knew that the Affiliated Funds’ fees were higher than alternatives with comparable
performance.



K. Third Circuit

Sec’y of Labor v. Doyle, No. 05-CV-2264, 2014 WL 6747882 (D.N.J. Dec. 1, 2014) is an action
by the Secretary of Labor against James Doyle, Cynthia Holloway, and others, arising from their
alleged breach of fiduciary duties to the Professional Industrial Trade Workers Union (PITWU)
Health & Welfare Fund (Fund). On remand from the Third Circuit to address the breach of
fiduciary duty arguments and to consider whether the Defendants were responsible for diversion
of plan assets held by the Fund, the court found that monies sent at the direction of the trustees
directly to claims administrators are “plan assets,” and Defendants breached their fiduciary
duties to the Fund by failing to act prudently with respect to the diversion of over 60% of the
Plan’s assets as payments for sales commissions, service fees, administrative charges, and union
dues—not including the administrative expenses which the legitimate TPAs charged for claims
processing.

In Santomenno ex rel. John Hancock Trust v. John Hancock Life Ins. Co. (U.S.A), 13-3467,
__F.3d__, 2014 WL 4783665 (3d Cir. Sept. 26, 2014), the 3" Circuit Court of Appeals affirmed
the district court’s dismissal of the Participants’ claims against John Hancock for allegedly
charging excessive fees in breach of fiduciary duty. The Participants were enrolled in 401(Kk)
Plans which had a trustee, and the trustees contracted with John Hancock to provide a group
variable annuity contract. As part of this product, John Hancock assembled for the Plans a
variety of investment options into which Participants could direct their contributions. This
collection of investment options was referred to as the “Big Menu,” and was composed primarily
of John Hancock mutual funds, but also included independent funds offered by other companies.
From the Big Menu created by John Hancock the trustees selected which investment options to
offer to the Participants, known as the “Small Menu.” Participants could then select from the
options on the Small Menu where to invest their 401(k) contributions. Rather than investing
each Participant’s contributions directly into an investment option (for example, a mutual fund),
John Hancock directed the Participants’ contributions into separate sub-accounts, each of which
was correlated with an underlying investment option. John Hancock would pool the
contributions in the sub-accounts, and then invest them in the corresponding investment option.
Plan trustees could select for their Small Menus any option off the Big Menu, as well as
investments offered by companies other than John Hancock. In deciding this case, the court
framed the question as not whether John Hancock acted as a fiduciary to the Plans at some point
and in some manner and then charged an excessive fee for that fiduciary service; rather, the
question is whether John Hancock acted as a fiduciary to the Plans with respect to the fees that it
set. The Participants identified three actions that purportedly made John Hancock a fiduciary: 1)
it selected the investment options to be included in the Big Menu; 2) it monitored the
performance of the funds on the Big Menu; and 3) because, under the terms of its contracts with
the Plans, it had the authority to add, remove, or substitute the investment options that it offered



to the Plans and to alter the fees it charged for its services. The court determined that the
Participants’ first argument is foreclosed by the case law (Renfro v. Unisys Corp., 671 F.3d 314
(3d Cir. 2011); Hecker v. Deere & Co., 556 F.3d 575 (7th Cir. 2009); Leimkuehler v. American
United Life Insurance Co., 713 F.3d 905 (7th Cir.2013), cert. denied, 134 S. Ct. 1280 (2014)).
The Big Menu’s fund selections and expense ratios are “product design” features that do not give
rise to a fiduciary duty and a service provider owes no fiduciary duty with respect to the
negotiation of its fee compensation. The court also rejected the Participants’ second argument
that John Hancock became a fiduciary by monitoring the performance of the investment options
offered on the Big Menu since the trustees, who retain ultimate authority for selecting the funds
to be included on the Small Menus, did not give John Hancock discretionary control over
management of the Plans. Lastly, the court disagreed with the Participants’ third argument—that
John Hancock became a fiduciary by retaining the authority to change the investment options
offered on the Big Menu and alter the fees that it charged—because this activity lacks a nexus
with the conduct complained of in the Complaint, but even assuming a nexus between the
alleged breach and John Hancock’s ability to substitute funds, the Participants still failed to show
that John Hancock exercised the discretion over plan management necessary to make it a
fiduciary. Although John Hancock did have the contractual right to alter the Big Menu or
change its fees, it could do so only after giving the trustee adequate notice and sufficient
information to decide whether to accept or reject any changes that would be fiduciary decisions.
If the trustee rejected the changes, he could terminate the Contract without penalty. Thus,
ultimate authority still resided with the trustees, who had the choice whether to accept or reject
John Hancock’s changes. For these reasons, the court determined that the Participants failed to
establish that John Hancock acted as a fiduciary under subsection (i) of 29 U.S.C. § 1002(21)(A).
The court also rejected the argument that John Hancock is an ERISA fiduciary because it has
“render[ed] investment advice [to the Plans] for a fee or other compensation.” 29 U.S.C. §
1002(21)(A)(ii).

In Nat’l Health Plan Corp. v. Teamsters Local 469, 13-4084, 2014 WL 4589917 (3d Cir. Sept.
16, 2014), the Teamsters Local 469 Welfare Fund (the “469 Fund”) appealed the district court’s
dismissal of its third-party complaint for lack of subject-matter jurisdiction under FRCP
12(b)(1). The third-party complaint included six breach-of-fiduciary-duty counts, including four
counts under ERISA, against the trustees of the 418 Fund (to which the 469 Fund is the
successor-in-interest). The only issue on appeal was whether the 469 Fund has standing to bring
ERISA and common-law claims for breach of fiduciary duty pursuant to several subsections of
29 U.S.C. 8 1132. Regarding § 1132(a)(1), the court determined that ERISA does not
encompass the claims of the 469 Fund because under a cause-of-action analysis, the 469 Fund
must plead that it is a participant or beneficiary. Regarding § 1132(a)(2) and (3), the 469 Fund
must plead that it is a participant, beneficiary, or fiduciary. Although the 469 Fund contended
that it is a fiduciary and is thus entitled to bring claims under those provisions, the court



disagreed because nowhere in the third-party complaint or elsewhere in the record did the 469
Fund refer to itself as a fiduciary or assert that it exercises any discretionary authority or control
respecting management of the plan, management or disposition of its assets, or has any
discretionary authority or discretionary responsibility in the administration of the plan.
Regarding § 1132(d), the court agreed with the 2" Circuit that subsection (d)(1) only establishes
the right of employee benefit plans created by ERISA to sue and be sued like corporations and
other legal entities; it does not provide an independent right of action under ERISA. The
structure of the provision suggests that § 1132(d) should not be read to create a cause of action.
The statute already enumerates in § 1132(a) which persons may bring an ERISA action, and the
469 Fund’s proposed reading of § 1132(d) would render the restrictive subcategories of §
1132(a) superfluous. Accordingly, the court held that the 469 Fund cannot bring a breach-of-
fiduciary-duty claim under § 1132(d) alone and affirmed the district court’s dismissal.

In Bussiculo v. Babcock Power, Inc., CIV.A. 13-7192 JLL, 2014 WL 4611544 (D.N.J. Sept. 15,
2014), the district court affirmed the magistrate judge’s report and recommendation granting the
plaintiff’s motion to amend the complaint and denying the defendant’s motion to dismiss the
plaintiff’s original complaint as moot. The plaintiff alleged that after taking an early retirement
at age 55 in May 2009, the defendant paid plaintiff unreduced early retirement benefits for three
years before advising him that he failed to qualify for those benefits, would receive reduced
benefits going forward, and would have to repay the difference of about $56,740.32. The court
found that the Amended Complaint states a claim for relief under Section 502(a)(3) of ERISA
for breach of fiduciary duty for misrepresentations. The Amended Complaint alleges that plan
administrators delegated to their human resources departments the function of answering pension
plan questions from plan participants, and to making material representations to plan participants
about the plan terms and benefits, those human resources departments had actual authority to act
on behalf of the plan administrators, and had a fiduciary duty to provide plan participants with
complete and accurate information so that plan participants could make adequately informed
decisions about their pension plan benefits. Although the defendant argued that the plaintiff’s
Complaint does not support a finding that human resources personnel were fiduciaries, the court
noted that ERISA defines “fiduciary” not in terms of formal trusteeship, but in functional terms
of control and authority over the plan. Fiduciary duties attach not just to particular persons, but
to particular persons performing particular functions. The court declined to resolve the question
of whether or not the human resources personnel named in the Complaint qualify as fiduciaries
where the pleadings clearly articulate that various Babcock personnel were fiduciaries in a
functional capacity. The plaintiff alleged that from 2002 through 2009, persons in five human
resources departments repeatedly, and knowingly or negligently, made numerous affirmative
verbal and written misrepresentations to the plaintiff that he could “grow into” the Rule of 85 by
simply turning 55 without having to be employed by a Babcock related company. Additionally,
he further alleged these persons failed to give him complete and accurate information which



prevented him from making an adequately informed decision as to whether to seek retirement
benefits upon turning 55 instead of waiting until the normal retirement age of 65. Taken as true,
the court found that the plaintiff factually pleads a material misrepresentation by the defendant
and he relied to his detriment on those misrepresentations by choosing to take retirement benefits
at age 55 instead of waiting until age 65 to apply for benefits. The court also found that the
plaintiff sufficiently stated a claim for equitable estoppel. The repeated affirmative
misrepresentations, combined with the plaintiff’s many inquiries about his benefits, demonstrate
that the plaintiff has plead extraordinary circumstances supporting this claim.

In Greene v. Hartford Life & Acc. Ins. Co., CIV.A. 13-6033, 2014 WL 4473725 (E.D. Pa. Sept.
10, 2014), the plaintiff brought an ERISA Section 1132 (a)(1)(B) claim and a Section 1132 (a)(3)
claim for breach of fiduciary duty in connection with Hartford’s denial of the plaintiff’s life
insurance benefit claim. Hartford moved to dismiss the Section 1132 (a)(3) claim, arguing that
the plaintiff can obtain full relief under Section 1132(a)(1)(B) and that Section 1132(a)(3) only
provides for equitable relief when the ERISA statute does not provide an adequate remedy
elsewhere. The court noted that the Third Circuit has not addressed the question directly, and
courts within this Circuit have reached different conclusions. See e.g., Parente v. Bell Atlantic
Pennsylvania, 2000 WL 419981 (E.D. Pa. Apr.18, 2000) (holding that Varity does not preclude
claims under Section 1132(a)(3) when a plaintiff has a viable claim under another provision that
could provide relief, but only when another provision will certainly provide relief); Cohen v.
Prudential Ins. Co., 2009 WL 2488911 (E.D. Pa. Aug.12, 2009) (holding that relief is only
available under Section 1132(a)(3) if the plaintiff can demonstrate that Section 1132(a)(1)(B)
alone may not provide an adequate remedy). The court determined that the plaintiff’s claims
factually overlap and seek precisely the same remedy so even if Varity does not establish a bright
line rule precluding simultaneous Section 1132(a)(3) and Section 1132(a)(1)(B) claims in all
cases, it can find no way to construe the plaintiff’s Section 1132(a)(3) claim such that it might
provide “other appropriate equitable relief” for a violation that the ERISA statute does not
elsewhere remedy. The plaintiff contended that the counts are based on separate and
independent factual averments, each giving rise to the defendant’s liability. Count II alleges that
the plaintiff was eligible for benefits at the time of her death, having provided one month of
continuous service, and therefore her claim was wrongfully denied. Count 111 alleges that
Hartford breached its fiduciary duty as administrator of the plan by, among other things, failing
to investigate the change to the last day physically at work date on the revised initial claims
forms. The court determined that while the averments language supporting the two counts
differs to some degree, both require a showing that the plaintiff’s claim was wrongfully denied.
Thus, if the plaintiff proves the Section 1132(a)(3) breach of fiduciary claim as stated, he will
necessarily have demonstrated that he was due benefits under the plan, entitling him to relief
under Section 1132(a)(1)(B). The two counts also seek the same relief: $285,000 owed under



the plan, fees and costs, and other relief as the court deems fit. As such, the court dismissed the
plaintiff’s Section 1132(a)(3) claim.

L. Fourth Circuit

In Moon v. BWX Technologies, Inc., 13-1888, 2014 WL 2958804 (4th Cir. July 2, 2014), the 4™
Circuit Court of Appeals affirmed a district court’s determination that an employer’s act of
accepting an employee’s premium payments and advising a participant about eligibility for
benefits did not make the employer an ERISA fiduciary, and dismissing a breach of fiduciary
duty claim against the employer. Relying on a Department of Labor regulation, the court found
that an ERISA plan sponsor’s acceptance of premium payments, as well as its failure to notify
the participant that he was no longer eligible for life insurance benefits under the MetL.ife Plan,
was not discretionary functions with respect to the management, assets, or administration of an
ERISA plan. Rather, these actions are more akin to “collection of contributions” and “advising
participants of their rights and options under the plan,” which are purely administrative
functions.

M. Fifth Circuit

In Browdy v. Hartford Life & Acc. Ins. Co., No. CIV.A. 11-818-SDD, 2014 WL 5500392 (M.D.
La. Oct. 30, 2014), Plaintiff sought equitable relief in the form of compensatory money damages
for losses she sustained as a result of Hartford’s alleged breach of fiduciary duty. Plaintiff
alleged that Hartford misrepresented to her that she was ineligible for STD benefits when she
was in fact eligible, and that Hartford’s failure to timely approve the payment of these benefits
resulted in Plaintiff’s early withdrawal of her Dow pension benefits. The court noted that while
the Amara and Gearlds decisions clearly changed the landscape of many Section 502(a)(3)
claims, “neither case changes the general rule that if relief is available under Section
502(a)(1)(B), equitable relief is not available under Section 502(a)(3).” In this case, Plaintiff
could not make a claim for benefits due under Section 502(a)(1)(B) because she received the
benefits due under the terms of the Plan. Mindful of the changes in the law, and out of an
abundance of caution, the court evaluated the merits of Plaintiff’s breach of fiduciary duty claim
under Section 502(a)(3) and granted Hartford’s motion for summary judgment.



In Whitley v. BP, P.L.C., 12-20670, 2014 WL 3412205 (5th Cir. July 15, 2014), the 5 Circuit
Court of Appeals vacated and remanded a case arising from a drop in the stock price of BP p.l.c.
(“BP”), which was one of the investment options available under ERISA-governed investment
and savings plans sponsored by BP North America, because the district court applied the Moench
presumption. The plaintiffs are participants in the plans and they filed suit alleging that
defendants are fiduciaries of the Plans under ERISA and that they knew or should have known
based on a variety of sources that BP Shares were not a prudent investment. Plaintiffs claim that
defendants failed to take appropriate action based on the information available to them and
thereby breached their fiduciary duty. Plaintiffs additionally asserted that defendants engaged in
misrepresentations and omissions of material information in their capacity as ERISA fiduciaries.
Defendants moved to dismiss the complaint for failure to state a claim under Federal Rule of
Civil Procedure 12(b)(6), arguing that because the documents governing the Plans list the BP
Stock Fund as a “core investment,” the Plans qualify as “eligible individual account plans” or
“EIAPs” under 29 U.S.C. § 1107(d)(3). In line with the case law prevailing in the 5™ Circuit at
the time, defendants asserted that an ERISA fiduciary’s decision to keep an EIAP invested in
company stock is entitled to a “presumption of prudence,” sometimes referred to as the Moench
presumption. The district court agreed and granted the motion to dismiss on the ground that
Plaintiffs had failed to plead facts that, if proven, would overcome the Moench presumption.
Shortly after oral argument of this appeal, the Supreme Court granted certiorari in Dudenhoeffer
v. Fifth Third Bancorp, 692 F.3d 410 (6th Cir.2012), cert. granted,134 S.Ct. 822 (2013). On
June 25, 2014, the Supreme Court issued a unanimous opinion dispatching with the Moench
presumption and holding that ERISA fiduciaries managing a plan invested in company stock are
subject to the same duty of prudence as any other ERISA fiduciary, except that they need not
diversify the fund’s assets. In light of this recent decision, the 5 Circuit Court of Appeals
vacated the judgment of the district court and remanded for reconsideration of Plaintiffs’ motions
in light of Dudenhoeffer.

N. Sixth Circuit

Flatt v. Aetna Life Ins. Co. of Hartford, Conn., No. 14-1060, 2014 WL 6673910 (W.D. Tenn.
Nov. 24, 2014) involved a denial of short-term and long-term disability benefits. The court
found that the disability plans are proper defendants in this action even if the allegations in the
complaint are directed at Aetna and not the Plans. However, the court dismissed the breach of
fiduciary duty claims against Aetna for being “merely repackaged § 1132(a)(1)(B) denial-of-
benefit claims,” and dismissed the § 1132(c)(1) penalties against Aetna because it is not the Plan
Administrator.



In Donati v. Ford Motor Co. Gen. Ret. Plan, Ret. Comm., 13-14496, 2014 WL 3663966 (E.D.
Mich. July 23, 2014), the plaintiff’s personal representative brought suit under 29 U.S.C. §
1132(a)(1)(B), alleging that the retirement plan administrators improperly excluded benefits
owed under a QDRO in calculating a lump-sum payment. The plaintiff brought a second claim,
under 29 U.S.C. § 1132(a)(3), alleging a breach of fiduciary duty arising from the defendant’s
alleged misstatements of the amount of the plaintiff’s lump-sum benefits. The defendant moved
for partial judgment on the pleadings as to Count Il of the complaint for breach of fiduciary duty,
asserting that the plaintiff’s claim failed as a matter of law because ERISA does not allow
simultaneous claims under Section 1132(a)(1) (B) and (a)(3), in order to remedy the same injury.
The plaintiff argued that she has not sought identical remedies because her allegation under §
1132(a)(3) “references matters entirely external to the Plan document, namely the
misrepresentation to Plaintiff of the terms of the Plan and her benefits thereunder.” The court
found that the plaintiff’s alleged violations of the ERISA plan at issue can be adequately
remedied under § 1132(a)(1)(B), and thus, she may not seek relief for an alleged breach of
fiduciary duty under § 1132(a) (3), which the court described as “a mere repackaging of her
claim to recover benefits under § 1132(a)(1)(B).” The court granted defendant’s motion for
partial judgment on the pleadings and dismissed the plaintiff’s claim for breach of fiduciary duty.

In Prince v. Procter & Gamble Co., 1:13-CV-902, 2014 WL 2154890 (S.D. Ohio May 22,
2014), the plaintiff sought, among other things, an award of severance benefits for the
defendants’ alleged breach of fiduciary duty under ERISA because plaintiff’s “first line
supervisor” allegedly failed to disclose that defendants were seriously considering the Procter &
Gamble Integrated Organization Voluntary Separation Plan (the “Plan”) when Plaintiff submitted
his notice of retirement. The court dismissed the plaintiff’s claim because it found that the
omissions and responses of plaintiff’s “first line supervisor” implicate no ERISA fiduciary duty
on the basis of which Plaintiff can obtain relief. Under Sixth Circuit law, once an ERISA
beneficiary has requested information from an ERISA fiduciary who is aware of the
beneficiary’s status and situation, the fiduciary has an obligation to convey complete and
accurate information material to the beneficiary’s circumstance, even if that requires conveying
information about which the beneficiary did not specifically inquire. However, the court found
that there was no basis for treating plaintiff’s first line supervisor as an ERISA fiduciary charged
with the responsibility to communicate with plaintiff regarding severance benefits. It relied in
part on the Department of Labor’s ERISA regulations which recognize that an employee (such as
plaintiff’s first line supervisor) is not engaged in a fiduciary function in advising participants of
their rights and options under the plan. Since the plaintiff failed to show that his supervisor was
acting in a fiduciary capacity in communicating with him, even if the supervisor did make
misrepresentations or omissions, the court found no breach of fiduciary duty would like against
any defendant.



In 2011, the Hi—Lex corporation, on behalf of itself and the Hi—Lex Health & Welfare Plan, filed
suit alleging that Blue Cross Blue Shield of Michigan (BCBSM) breached its fiduciary duty
under the Employee Retirement Income Security Act of 1974 (ERISA) by inflating hospital
claims with hidden surcharges in order to retain additional administrative compensation. The
district court granted summary judgment to Hi—Lex on the issue of whether BCBSM functioned
as an ERISA fiduciary and whether BCBSM’s actions amounted to self-dealing. Following a
bench trial, district court found that Hi—Lex’s claims were not time-barred and that BCBSM had
violated ERISA’s general fiduciary obligations, which include: (1) the duty of loyalty, (2) the
prudent person fiduciary obligation, and (3) the exclusive benefit rule. The district court also
awarded pre—and post-judgment interest. The 6™ Circuit Court of Appeals affirmed the district
court’s ruling in Hi-Lex Controls, Inc. v. Blue Cross Blue Shield of Michigan, 13-1773, 2014 WL
1910554 (6th Cir. May 14, 2014).

0. Seventh Circuit

In Perez v. PBI Bank, Inc., No. 3:13CV1400 PPS, 2014 WL 6606088 (N.D. Ind. Nov. 20, 2014)
the U.S. Department of Labor brought suit against PBI Bank and the ESOP Plan, alleging that
the Bank violated ERISA by its actions as the trustee of the Plan by overpaying for company
stock at a price of $40 million based on an inflated valuation far above the stock’s fair market
value, and approved financing for the purchase at an excessive interest rate. The Bank filed a
third-party complaint for indemnification and contribution against the company and six
individuals each of whom was either a seller of stock to the ESOP or a recipient of other
compensation or consideration in the transactions complained of in the DOL’s complaint. The
court denied the Bank’s motion to dismiss for lack of jurisdiction under Rule 12(b)(1) and
rejected the Bank’s argument that ERISA’s statute of repose robs the court of subject matter
jurisdiction. The court granted in part the motion to dismiss the third-party complaint to the
extent that it seeks an equitable reformation claim to avoid enforcing erroneous plan terms and
correct drafting mistakes in ERISA plans because the relief requested is not of the sort available
by such a claim.

In Perez v. Mueller, 13-C-1302, 2014 WL 5305897 (E.D. Wis. Oct. 15, 2014), the court granted
the Secretary’s motion to dismiss the first amended third-party complaint, finding that
Defendants could not impose the burden of their fiduciary breaches on Omni, the company that
sponsors the ESOP under Section 410(a) of ERISA.



In United Food & Commercial Workers Int’l Union-Indus. Pension Fund v. Bank of New York
Mellon, 13 CV 4484, 2014 WL 4627904 (N.D. Ill. Sept. 16, 2014), the court denied the Bank of
New York Mellon’s motion to dismiss the complaint by the Fund, where the complaint alleged
that the defendant breached its fiduciary obligations imposed by ERISA, by acting in its own
self-interest, and by investing imprudently. Under its “securities lending program,” BNY Mellon
loaned securities that were owned by the Fund to third-party borrowers. The borrowers posted
collateral for the loans, which BNY Mellon invested. The borrowers were guaranteed a rate of
return; additional investment gains were split between the Fund and BNY Mellon. If the
investments earned insufficient gains, the Fund had to replenish the pool of collateral, so that
collateral could be returned to the borrowers when they returned the Fund’s securities.
Essentially, the complaint alleged that while BNY Mellon shared in the upside benefits of the
collateral investments, it bore none of the downside risk. In March 2007, BNY Mellon used the
cash collateral to purchase a $20 million bond note issued by Lehman Brothers Holdings, Inc.
The Fund alleged that, at the time of its purchase, the Lehman Note was substantially exposed to
real estate and subprime stress and that BNY Mellon knew or should have known that Lehman
was heavily invested in securities linked to the subprime mortgage market, which was known to
be in crisis during 2007 and afterwards. After the Lehman Note declined in value, the Fund
alleged that BNY Mellon made no effort to mitigate the Fund’s losses by selling part or all of the
Lehman Note because they followed a “buy and hold” approach and did not adequately monitor
investments. In Count I, the Fund alleges that BNY Mellon violated 29 U.S.C. § 1104 by failing
to diversify the investments, and states that the Lehman Note constituted approximately 5% of
the collateral pool. The court found that the allegations that BNY Mellon failed to diversify the
investments, or failed to follow the plan documents, fail to state a claim, but the Fund’s
allegations concerning BNY Mellon’s diligence and loyalty are more substantial. The court
found that the Fund states a claim by alleging that purchasing the Lehman Note was imprudent at
the time of purchase because its relatively longer term and lower liquidity were inconsistent with
the purpose of the securities lending program. The Fund’s allegations of a lower liquidity
relative to the purposes of the securities lending program and BNY Mellon’s duty of prudence
are sufficient to state a plausible claim, subject to actual proof at a later stage. The court also
found that the Fund states a claim by alleging that BNY Mellon failed to monitor the investment
and reevaluate its prudence because the Fund alleged more than just that BNY Mellon made an
investment that lost money. The court noted that other courts have denied motions to dismiss
under like circumstances. Regarding Count I, the court found that the Fund plausibly alleges
that BNY Mellon engaged in prohibited transactions in violation of 29 U.S.C. § 1106(b) by
investing the collateral on behalf of itself and in its own interest, rejecting BNY Mellon’s
argument that an affirmative “transaction” is required but not plausibly alleged.



In Halley v. Aetna Life Ins. Co., 13 C 6436, 2014 WL 4463239 (N.D. Ill. Sept. 10, 2014), the
plaintiff’s amended complaint included a count for the denial of his long-term disability benefits
under Section 502(a)(1)(B) and a count for breach of fiduciary duty and disgorgement pursuant
to Section 502(a)(3) based on the denial of his benefits. Aetna moved to dismiss the breach of
fiduciary duty claim. The court determined that the plaintiff cannot maintain a Section 502(a)(3)
claim for an injury for which remedies exist under Section 502(a)(1)(B) and granted Aetna’s
motion. The court interpreted Varity Corp. v. Howe, 516 U.S. 489 (1996) to stand for the
proposition that if a remedy is available under § 502(a)(1)(B), a court should not find it
appropriate to grant additional equitable relief under Section 502(a)(3). The court acknowledged
the pending rehearing en banc of Rochow v. Life Ins. Co. of N. Am., 737 F.3d 415 (6th Cir.2013)
but determined that the possibility that the Rochow decision may be reinstated does not alter the
Supreme Court and Seventh Circuit’s current view of duplicative Section 502(a)(3) claims or this
court’s mandate to follow its own Circuit’s precedent.

In Lucas v. Steel King Indus., Inc., 13-CV-535-WMC, 2014 WL 3509049 (W.D. Wis. July 16,
2014), the plaintiff alleged that defendant Steel King Industries, Inc. (“Steel King”) violated
ERISA by failing to disclose information about the group life insurance policy it maintained.
Specifically, the plaintiff contended that Steel King violated its statutory obligations under
ERISA and breached its common law fiduciary duties by failing to disclose to its employees the
termination of a group life insurance policy issued by Anthem Life Insurance Company (the
“Anthem Policy”) and its replacement with a new group life insurance policy issued by Reliance
Standard Life Insurance Company (the “Reliance Policy”). Among the consequences of this
failure was a missed opportunity to maintain a life insurance policy on the life of her now
deceased husband after he fell gravely ill and was diagnosed with a likely-terminal form of
cancer.

The Anthem Policy gave insureds the right to convert to an individual life insurance plan
without submitting proof of insurability in the event that the group policy was terminated for one
of four enumerated reasons, provided they did so by written application to Anthem within 31
days of termination. Steel King continued the Health & Life Plan for calendar year 2012, but it
changed insurers from Anthem to Reliance Standard Life Insurance Company (“Reliance”). The
Reliance Policy provides coverage for only active employees, not including those on leave as a
result of injury or illness. Because the deceased husband was not an active Steel King employee
on January 1, 2012 due to his chronic illness, he fell outside of the Reliance Policy’s definition
of “eligible classes,” although he would have remained eligible for benefits for a while longer
under the terms of the Anthem Policy were it still in effect. Steel King did not inform the
employee of the termination of the Anthem Policy at the time the change in insurers occurred,
nor did it advise him as to the possible consequences of, or opportunities presented by, this
change on Lucas’s coverage. When the plaintiff submitted a claim to benefits to Anthem, it
denied the claim because the employee did not convert his coverage to an individual policy.



ERISA requires that the administrator of any employee benefit plan subject to ERISA
furnish to each participant and beneficiary under the plan a copy of the summary plan
description, and all modifications and changes within 90 days after he becomes a participant.
The plaintiff argued that her deceased husband first became a participant in the Reliance Policy
on January 1, 2012, which would have required Steel King to provide him with a summary plan
description and all modifications and changes within 90 days. With respect to the plaintiff’s
statutory violation claim, the court found that ERISA’s 90-day notification requirement did not
apply to this case since the Reliance Policy itself was not a new employee welfare benefit plan.
Rather Steel King’s Health & Life Plan has been a single, continuous ERISA plan since its
inception based on its filings and in the way the employer structured the plan to provide
uninterrupted benefits.

With respect to the breach of fiduciary duty claim, applying the rule articulated in the
U.S. Supreme Court’s Amara decision, the court found that the monetary relief plaintiff seeks for
this alleged breach of duty is theoretically available under ERISA’s “catch-all” provision. The
plaintiff sought $25,000 as “compensation” for a loss allegedly resulting from Steel King’s
breach of its fiduciary duties to her husband. The court found that the change in insurance
provider, particularly where the terms of the coverage and eligibility changed, seemed significant
enough to justify requiring an affirmative disclosure. However, the court did not resolve whether
the plaintiff had a viable breach of fiduciary duty claim because the deceased spouse actually
lacked the right to convert his coverage, which precludes the plaintiff from recovering regardless
of whether the employer breach its fiduciary duty. A beneficiary is entitled to relief for a breach
of fiduciary duty only if the breach resulted in harm to the plaintiff. Accordingly, the court
found that the defendant is entitled to judgment as a matter of law on this claim as well.

P. Ninth Circuit

In Medeiros v. Wells Fargo & Co. Long Term Disability Plan, No. CV-14-01129-PHX-JZB,
2014 WL 6769190 (D. Ariz. Dec. 1, 2014) Plaintiff asserted three causes of action: (1) recovery
of plan benefits pursuant to 29 U.S.C. 8 1132(a)(1)(B) against Liberty Life and the Plan; (2)
failure to disclose and maintain plan documents pursuant to 29 U.S.C. § 1132(c) against Wells
Fargo; and (3) breach of fiduciary duty pursuant to 29 U.S.C. § 1132(a)(3) against Liberty and
Wells Fargo. Liberty Life filed a motion to dismiss the third claim in light of the Supreme
Court’s holding in Varity Corp. v. Howe, 516 U.S. 489, 512, 116 S.Ct. 1065, 134 L.Ed.2d 130
(1996), arguing that Plaintiff’s § 1132(a)(3) breach of fiduciary duty claim is precluded by her §
1132(a)(1)(B) claim for benefits. The court noted that the Supreme Court’s decision in CIGNA
Corp. v. Amara, 131 S. Ct. 1866, 179 L. Ed. 2d 843 (2011) control and that Plaintiff’s §



1132(a)(3) claims are subject to dismissal if in them she seeks relief that is duplicative of the
relief she seeks in another cause of action. Plaintiff alleged that that Liberty Life and Wells
Fargo breached their fiduciary duties in the following ways: 1) Liberty acted with malice and in
bad faith against Plaintiff; 2) Liberty arbitrarily and capriciously denied Plaintiff’s benefits; 3)
Wells Fargo acted imprudently by failing to oversee Liberty’s claims administration; 4)
Defendants and Liberty had a duty to engage in meaningful dialogue with Plaintiff, which they
failed to do; 5) Liberty was unjustly enriched as a result of its breach of fiduciary duty violations,
because it wrongfully withheld benefits for its own profit; 6) Liberty did not adequately set aside
reserves for Plaintiff’s LTD claim; and 7) Liberty incentivized its employees to make claims
determinations based on Liberty’s “reserve report” and in the interest of its net income reports
regarding company profitability. Based on this alleged unlawful conduct, Plaintiff seeks to
“enjoin any act or practice by Wells Fargo and/or Liberty, which violates ERISA or the Plan,
and/or she is entitled to see other appropriate equitable relief that is traditionally available in
equity.” She further requests “mandamus relief, requiring Wells Fargo to establish a proper Plan
pursuant to ERISA and other applicable law” and to have Liberty return any benefits resulting
from its breaches. The court found that with regard to Liberty, to the extent that Plaintiff
requests relief in the form of payment of past and future benefits, that claim is duplicative of
Plaintiff’s benefit claim; however, Plaintiff seeks other forms of equitable relief against Liberty
for other conduct, including equitable relief based on alleged procedural violations by Liberty in
administrating Plaintiff’s claim. The court found that with regard to Wells Fargo, to the extent
Plaintiff’s breach of fiduciary duty claim against Wells Fargo is based on its failure to maintain
and disclose Plan documents to Plaintiff, those claims are duplicative of the claims in Count Il of
the Complaint; however, Plaintiff also asserts that Wells Fargo breached its fiduciary duty by
failing to oversee Liberty in its claims administration, and she seeks equitable relief to remedy
such conduct. The court found that Plaintiff sufficiently pled distinct claims for relief under §
1132(a)(3) against both Liberty Life and Wells Fargo.

Zisk v. Gannett Company Income Prot. Plan, No. 14-CV-00391-YGR, __ F.Supp.3d___, 2014
WL 5794652 (N.D. Cal. Nov. 6, 2014) involved an action seeking to recover long-term disability
benefits pursuant to 8§ 1132(a)(1)(B) and equitable relief in the form of an equitable surcharge
against Defendant Life Insurance Company of North America (“LINA”) on account of LINA’s
alleged breach of fiduciary duty and mishandling of Plaintiff’s claim pursuant to 8§ 1132(a)(3).
The court denied Defendant’s Motion to Dismiss the § 1132(a)(3) claim, and found that: 1) the
controlling authorities do not support dismissal as a matter of law of a claim under § 1132(a)(3)
for individual relief on account of a breach of fiduciary duties by a claims administrator such as
LINA; 2) the claim under § 1132(a)(3) seeks remedies against LINA only and are distinct from
the unpaid benefits alleged in connection with Plaintiff’s claim against the Plan under §
1132(a)(1)(B)); and 3) the allegations of harm as a consequence of breaches of fiduciary duty by
LINA are not duplicative of Plaintiff’s first claim against the Plan.



In Harris v. Amgen, Inc., 10-56014, F.3d__, 2014 WL 5471651 (9th Cir. Oct. 30, 2014), the 9™
Circuit Court of Appeals reconsidered its decision to reverse and remand the district court’s
dismissal of plaintiffs’ claims alleging that Amgen, Inc. and subsidiary Amgen Manufacturing,
Limited (“AML”) breached their fiduciary duties under ERISA, in light of the Supreme Court’s
holding in Fifth Third Bancorp v. Dudenhoeffer, 134 S.Ct. 2459 (2014) (holding in part that
there is no presumption of prudence for ESOP fiduciaries beyond the statutory exemption from
the otherwise applicable duty to diversify). Plaintiffs participated in two ESOPs that provided
participants with several investment options, including the Amgen Common Stock Fund, which
exclusively holds Amgen stock. Amgen’s stock price dropped thirty-three percent during the
class period based on safety concerns associated with Amgen’s largest revenue generating drug.
On reconsideration, the court held that the plaintiffs’ complaint contained a sufficient degree of
plausibility to survive a Rule 12(b)(6) motion to dismiss and again reversed and remanded the
district court’s dismissal of the case.

Duty of Care

Plaintiffs allege that defendants acted imprudently and thus violated their duty of care
under 29 U.S.C. § 1104(a)(1)(B), by continuing to provide Amgen common stock as an
investment option when they knew or should have known that the stock price was artificially
inflated by the material misrepresentations, omissions, and illegal sales of the drug in question.
Although Amgen was not experiencing severe financial difficulties during the class period and
the company remains viable and profitable today, the court found that a company’s profitability
and viability does not preclude a finding that the stock was artificially inflated; conversely,
Amgen’s profits were based in large part on improper sales, the very reason that the stock was
artificially inflated. The court also rejected the argument that the modest decline in stock price
was insufficient to show an imprudent investment by the fiduciaries since the proper question is
whether the fiduciary engaged in an appropriate process to investigate the merits of the
transaction, not the actual results of the investment. Defendants argued that courts must consider
the long-term horizon of retirement investing and that holding fiduciaries liable for continuing to
offer the option to invest in declining stock would place them in an untenable position of having
to predict the future of the company stock’s performance. The court rejected this argument
because the fiduciaries continued to allow plan participants to invest in the fund even though
they knew or should have known that Amgen stock was artificially inflated. Relatedly,
defendants argued that removing the Amgen fund as an investment option based on nonpublic
information about the company may have resulted in a drop in the stock price. The court found
that defendants could have removed the Amgen Stock Fund from the investment options without
causing undue harm to the plan participants, reasoning that only a minimal impact would have
resulted based on the small number of shares that would not be purchased by plan participants as
compared to the large number of actively traded shares. Further, while removing the Amgen
Common Stock Fund as an investment option could have sent negative signals to investors if



made public, several factors mitigated this outcome: (1) based on the efficient market
hypothesis, the ultimate decline in price would not have been greater than the amount by which
the price was artificially inflated; (2) plan participants would have been protected from making
additional investments while the stock was artificially inflated; and (3) defendants’ were
obligated to remove the fund as an investment option when they knew or should have known that
the stock price was artificially inflated. Lastly, defendants argued that removing the Amgen
Stock Fund based on undisclosed information was potentially illegal, but the court explained that
disclosing material information, rather than making misrepresentations and omissions, would
have allowed plan participants to make informed decisions about investing in the Amgen
Common Stock Fund, satisfying both ERISA and federal securities laws. The court found that
Fifth Third does not require a heightened pleading standard of particularity or plausibility and
that the plaintiffs sufficiently alleged that defendants violated their duty of care under ERISA.

Duty of Lovalty and Care

Plaintiffs allege that defendants violated their duty of loyalty and care under 29 U.S.C. 88
1104(a)(1)(A) and (B) by failing to provide material information to plan participants about
investment in the Amgen Common Stock Fund. Defendants argued that: (1) they have limited
obligations under ERISA to disclose information to plan participants; (2) disclosure obligations
under ERISA do not extend to information that is material under federal securities laws; (3)
plaintiffs did not properly allege detrimental reliance by plan participants on the omissions or
misrepresentations; and (4) any omissions or misrepresentations made to the SEC as required by
federal securities laws were not made in a fiduciary capacity and cannot be considered in an
ERISA fiduciary duty suit. First, the court made clear that there is no contradiction between
defendants’ duty under the federal securities laws and ERISA. Second, the court reiterated their
holding in Quan that “a fiduciary has an obligation to convey complete and accurate information
material to the beneficiary’s circumstance, even when a beneficiary has not specifically asked for
the information.” Third, the court held that ERISA plan participants may rely on the same
“fraud-on-the-market” theory that a defrauded investor may rely on under Section 10(b) and
need not show actual reliance on the omissions or misrepresentations of the defendant. Fourth,
the court noted that defendants incorporated by reference Amgen’s SEC filings into the summary
plan descriptions (“SPDs”) distributed to Plan participants as required under ERISA. The court
held that the statements made in SEC filings and incorporated in the SPDs may be used under
ERISA to show that the defendants knew or should have known that Amgen stock was
artificially inflated and to show that plaintiffs detrimentally relied on the misrepresentations,
reasoning that the SPDs are fiduciary communications to plan participants and that the
incorporation by reference was done in a fiduciary capacity.

Properly Named Fiduciary

Amgen argued that it delegated its discretionary authority and thus is not a fiduciary
under the Plan. However, the court noted that Amgen is the named fiduciary, administrator, and



plan sponsor in the Amgen Plan, and that a named fiduciary has broad authority to “control and
manage the operation and administration of the plan” under ERISA. 29 U.S.C. §1102(a)(1).
While Amgen appointed a trustee, the Plan clearly indicated that the trustee did not have
complete control over investment decisions. Thus, the court held that Amgen was in fact a
fiduciary and that the Plan’s authorization of a Fiduciary Committee to take action on behalf of
Amgen did not preclude fiduciary status for Amgen, reasoning that the Plan neither provides
exclusive authority to the Committee, nor precludes Amgen from acting on its own behalf. The
court further noted that a successful delegation of authority exists where the plan administrator is
granted sole and absolute discretion to carry out various Plan duties. Thus, because the Amgen
Plan did not contain a clear delegation of exclusive authority, the court reversed the district
court’s dismissal of Amgen from the case as a non-fiduciary.

Gurasich v. IBM Ret. Plan, No. C-14-02911 DMR, 2014 WL 5454525 (N.D. Cal. Oct. 27, 2014)
involved an action asserting claims for recovery of plan benefits pursuant to 29 U.S.C. 8§
1132(a)(1)(B), breach of fiduciary duty in violation of 29 U.S.C. § 1104, and equitable relief
pursuant to 29 U.S.C. § 1132(a)(3). The court denied the motion to dismiss where the breach of
fiduciary duty claim seeks equitable restitution and the court could not conclude that it sought
duplicative relief. Also, the equitable relief claim is clearly distinct from the Section
1132(a)(1)(B) claim for recovery of benefits under the Plan, as it only applies in the alternative,
in the event that Plaintiff is not entitled to benefits under the Plan. The court dismissed with
leave to amend the Plaintiff’s claim for breach of fiduciary duty premised on 29 U.S.C. §
1132(a)(2).

In Thomas v. Bostwick, 13-CV-02544-JCS, 2014 WL 4364816 (N.D. Cal. Sept. 3, 2014),
plaintiff, Richard Todd Thomas filed this action against defendant James S. Bostwick, a trustee
of certain profit sharing plans set up by Mr. Thomas’s former employer, James S. Bostwick,
Professional Corporation (the “Corporation”). Mr. Thomas was terminated by the Corporation in
2005 due to Mr. Thomas’s embezzlement of nearly twenty million dollars. After liquidation of
the Plans in 2008 and 2009, Mr. Bostwick did not distribute any proceeds to Mr. Thomas. Mr.
Bostwick instead transferred Mr. Thomas’s share of the proceeds to the Corporation, which
applied the proceeds against Mr. Thomas’s substantial judgment debts. Mr. Thomas argued that
Mr. Bostwick breached his fiduciary duties by contravening the Plan’s anti-alienation provision.
The court agreed and, in relying on Seventh Circuit case law, found that the plaintiff may recover
benefits personally under ERISA sections 502(a)(2) and 409 for breach of fiduciary duty with
respect to a defined contribution plan. The court rejected Mr. Bostwick’s argument that Mr.
Thomas forfeited his right to Plan benefits by embezzling money from the Corporation because
section 203(a) of ERISA requires that, subject to certain conditions, each pension plan shall
provide that an employee’s right to his normal retirement benefit is non-forfeitable. Further,



there is no applicable exception to ERISA’s anti-alienation requirement. As such, Mr. Bostwick
breached his duty as a fiduciary by transferring funds from Mr. Thomas’s account directly to the
Corporation in violation of the “No Reversion” and “Inalienability” clauses of the Plans. The
court found Mr. Bostwick liable under section 409 for the entire cost of the prohibited
transaction. However, because the court has discretion to award prejudgment interest and Mr.
Thomas did embezzle funds far exceeding the value of his claim, the court declined to award
prejudgment interest. Then, in Thomas v. Bostwick, No. 13-CV-02544-JCS, 2014 WL 6386806
(N.D. Cal. Nov. 14, 2014), the court ruled on Defendant’s Rule 59(e) motion for reconsideration
of the court’s previous order, finding that Defendant failed to demonstrate manifest errors of law
or fact, or manifest injustice. The court explained that although “there may be a natural distaste
for the result” in favor of Plaintiff despite his embezzlement, ERISA provides no basis to deny
Plaintiff’s vested benefits on account of his misdeeds, and prohibits alienation of such benefits in
satisfaction of his debts.

In Echague v. Metro. Life Ins. Co., 12-CV-00640-WHO, 2014 WL 2089331 (N.D. Cal. May 19,
2014) after being diagnosed with cancer and going on medical leave, Carol Echague sent
Defendant TriNet Group, Inc. a specific inquiry about her insurance coverage, stating that she
did not want any of it to lapse. TriNet responded by referring her to confusing form letters it had
already provided that did not specifically address the policies that were in danger of lapsing. She
died four months later, and her husband then learned that her insurance policies had lapsed.
Among several issues, the court had to determine whether TriNet breached its fiduciary duty to
the Echagues and whether it or any other defendant is liable as a result. The court found that
TriNet’s insufficient response to Ms. Echague’s inquiries violated its fiduciary duties under
ERISA. In Echague v. Metro. Life Ins. Co., 12-CV-00640-WHO, 2014 WL 4180608 (N.D. Cal.
Aug. 22, 2014), TriNet sought relief from the Court’s June 2, 2014 Judgment determining that
TriNet breached its fiduciary duty to plaintiff, is liable under ERISA based on the doctrine of
equitable surcharge, and owes the plaintiff the face value of his deceased wife’s life insurance
policies. TriNet argued that the judgment must be altered in light of the Ninth Circuit’s June 6,
2014 decision in Gabriel v. Alaska Elec. Pension Fund, 755 F.3d 647 (9th Cir. June 6, 2014).
The Court determined that Gabriel is not settled law in the Ninth Circuit since petition for
rehearing or rehearing en banc has been requested and the panel opinion was issued over a strong
dissent. The Department of Labor and other amici contend, among other arguments, that the
panel’s decision is in conflict with other Courts of Appeals. Those factors caution against relying
on Gabriel as settled law. Further, the Court found that Gabriel is sufficiently distinguishable
that this Court need not amend its judgment. The Ninth Circuit found that a recovery by Gabriel
would “wrongfully deplete” the trust (pension plan) and reduce the amount available for other
eligible beneficiaries. Here, however, Carol Echague was a beneficiary under the Plan and
entitled to benefits but for the breach of fiduciary duty by TriNet. Moreover, payment to



plaintiff here would not deplete the trust or harm any other participants in MetLife life insurance
policies.

In Braun v. USAA Grp. Disability Income, CV-13-01923-PHX-DGC, 2014 WL 3339795 (D.
Ariz. July 8, 2014), the plaintiff was a participant in the USAA Group Disability Income Plan,
insured by Liberty Life Assurance Company (“Liberty”). The plaintiff suffers from Lyme
disease and Liberty initially found that she was disabled and entitled to short-term and long-term
benefits, but denied benefits after a change in the applicable definition of disability. The plaintiff
brought suit for her denied benefits under ERISA Section 502(a)(1)(B) but also alleged a breach
of fiduciary duty claim under ERISA Section 502(a)(3). The defendant moved to dismiss the
breach of fiduciary duty claim, arguing that the plaintiff’s breach of fiduciary duty claim under
Section 1132(a)(3) is precluded by virtue of the availability to plaintiff of her claim for recovery
of benefits pursuant to Section 1132(a)(1)(B). The question the court considered is whether the
plaintiff has pled a claim under (a)(3) that seeks either non-equitable money damages or
duplicative relief.

After analyzing the relevant caselaw, including the U.S. Supreme Court case of CIGNA
Corporation v. Amara, the court found that the plaintiff’s allegation that defendants are
providing incorrect information and are not following regulations, and request that this conduct
be enjoined, the defendants neither argue nor demonstrate that such relief is available under
another provision of Section 1132, and the court cannot conclude that such an injunction would
be duplicative of relief under Section 1132(a)(1)(B). Thus, the court found that there is no
reason why the plaintiff’s claim for injunctive relief under Section 1132(a)(3) cannot go forward.
The court also found as unclear at this stage of the litigation that any claim for monetary relief
under Section 1132(a)(3) is entirely foreclosed or that the relief sought by Plaintiff under Section
1132(a)(3) is duplicative of the relief she seeks under Section 1132(a)(1)(B) since it is
conceivable that the plaintiff could prove that she is entitled to an award of past and future
benefits under Section 1132(a)(1)(B) and additional monetary damages under Section 1132(a)(3)
for breach of fiduciary duty.

Q. Tenth Circuit

In Medina v. Catholic Health Initiatives, No. 13-CV-01249-REB-KLM, 2014 WL 4852272 (D.
Colo. Sept. 30, 2014), the court found that the allegations in the complaint are sufficient to
plausibly assert that the individual defendants, as members of their respective committees,



possessed the type of discretionary authority sufficient to make them functional fiduciaries
within the meaning of 29 U.S.C. 8 1002(21)(A)(iii).

R. D.C. Circuit

In Soland v. George Washington Univ., _ F.Supp.2d ___, 2014 WL 3686329 (D.D.C. July 25,
2014), the plaintiff is a former George Washington University (“GW?) professor who alleged
that the university breached a fiduciary duty owed to him under ERISA by failing to inform him
of a department-wide retirement plan that he claims was in the works while he was negotiating
his retirement. The plaintiff contended that GW’s omission caused him to agree to a less-
beneficial retirement package. The court found in favor of GW, finding that the retirement plan
was in too nascent a stage to constitute material information when the plaintiff sought to retire
and that the plaintiff did not offer evidence establishing that GW made a misstatement or failed
to disclose necessary information.



Church Plan Status
S. Third Circuit

In Kaplan v. Saint Peter’s Healthcare Sys., CIV.A. 13-2941 MAS, 2014 WL 4678059 (D.N.J.
Sept. 19, 2014), the court granted the defendants’ motion to certify its March 31, 2014 order for
interlocutory appeal, where the defendants’ motion to dismiss pursuant to FRCP 12(b)(1) and
(b)(6) for lack of subject matter jurisdiction and failure to state a claim ultimately presented an
issue of first impression in this Circuit: whether a non-profit healthcare corporation, such as
SPHS, may establish and maintain a church plan, as defined in 29 U.S.C. 8 1002(33), if it is
controlled by or associated with a church. In its Memorandum Opinion, the court held that, as a
matter of law, SPHS’s Retirement Plan is not a church plan exempt from ERISA, solidifying the
court’s subject matter jurisdiction of the plaintiffs’ ERISA claims. The court concluded that the
plain text of the statute requires—from the outset—a church plan to be established by a church
and because it was established by SPHS, it could not be a church plan. The court agreed that this
was an exception case warranting interlocutory appeal because 1) the question of whether a non-
profit healthcare corporation can establish and maintain a church plan, as defined in ERISA, is a
controlling question of law because if the court’s statutory interpretation was incorrect, it would
require reversal upon final appeal and likely strip this court of subject matter jurisdiction of the
plaintiffs’ ERISA claims; 2) there is substantial ground for difference of opinion whether a non-
profit, tax-exempt organization can establish and maintain a church plan as defined in ERISA
since there are conflicting interpretations from numerous courts; and 3) a definitive, appellate
ruling would materially advance the termination of the litigation.

T. Sixth Circuit

In Hanshaw v. Life Ins. Co. of N. Am., No. 3:14-CV-00216-JHM, 2014 WL 5439253 (W.D. Ky.
Oct. 24, 2014), the court denied Plaintiff’s motion to remand to state court, finding that Plaintiff
brings suit only to rectify a wrongful denial of long-term disability (“LTD”) benefits promised
under an ERISA-regulated plan. The court found that the LTD plan does not qualify as a church
plan because an organization must not only be associated with the church, but it must have as its
principal purpose or function the administration or funding of a benefits plan and St. Claire
Medical Center is a healthcare organization — its principal purpose is the provision of healthcare,
not the administration of a benefits plan.



In Overall v. Ascension, 13-11396, 2014 WL 1870799 (E.D. Mich. May 9, 2014), the district
court found that the St. John Health Pension Plan administered by the Ascension Health Pension
Committee and one of many plans under Ascension Health Alliance is an exempt “church plan”
under ERISA and not subject to ERISA’s requirements. The district court determined that the
church plan exemption found under 29 U.S.C. § 1002(33) does not require that a plan be
established by a church, only that it be either controlled by or associated with a church and
Ascension is associated with the Roman Catholic Church. The district court considered and
rejected recent case law to the contrary, including Rollins v. Dignity Health, C13-1450 TEH,
2013 WL 6512682 (N.D. Cal. Dec. 12, 2013) motion to certify appeal denied, 13-CV-01450-
TEH, 2014 WL 1048637 (N.D. Cal. Mar. 17, 2014) and Kaplan v. Saint Peter’s Healthcare Sys.,
CIV.A. 13-2941 MAS T, 2014 WL 1284854 (D.N.J. Mar. 31, 2014).

U. Ninth Circuit

In Rollins v. Dignity Health, 13-CV-01450-TEH, 2014 WL 3613096 (N.D. Cal. July 22, 2014),
the court considered whether Dignity’s Plan is exempt from ERISA. The plaintiff argued that
there is no genuine dispute of material fact that the Plan was established by Dignity’s
predecessor, Catholic Healthcare West (“CHW?”), that CHW was not a church, and that therefore
the Plan is not an exempt church plan under the statute. Dignity opposed Rollins’ motion and
argued that there is a genuine dispute of material fact because at the time the Plan was
established in 1989, CHW was controlled by various religious women’s orders known as the
“Sponsoring Congregations,” which would be considered churches for purposes of the statute.
Dignity argued that the Sponsoring Congregations established the Plan jointly with CHW, and
alternatively that by way of the Sponsoring Congregations’ control over CHW, the Sponsoring
Congregations indirectly established the Plan. Therefore, the Plan was “established by a church”
for purposes of the ERISA statute and is an exempt church plan. The court determined that it
would not depart from its earlier ruling, that pursuant to the ERISA statute, mere association
with a church does not give an entity the authority to establish a church plan. Under the court’s
reading of the statute, a church plan may only be established by a church. There is no genuine
dispute of material fact that CHW established the Plan here, and that CHW is not a church. The
court granted summary judgment to the plaintiff on her claim for declaratory relief that the plan
established by CHW—the Dignity Plan at issue here—is not a church plan as defined by ERISA,
and is therefore not exempt from ERISA. Then, in Rollins v. Dignity Health, No. 13-CV-01450-
TEH, 2014 WL 6693891 (N.D. Cal. Nov. 26, 2014) the court granted Defendants’ motion to
certify the court’s Order for interlocutory appeal and stay the case.






Disability Benefit Claims
V. First Circuit

In Doe v. Unum Life Ins. Co. of Am., CIV.A. 12-11413-RWZ, 2014 WL 3893096 (D. Mass. Aug.
8, 2014), the court found that Unum’s decision to deny Plaintiff’s long-term disability benefits
was an abuse of discretion because Unum did not fairly assess the medical and vocational
evidence. Specifically, Unum (1) failed to consider, despite consistent documentation from
Doe’s treating physicians, the effect of Doe’s fatigue and fecal incontinence on his ability to
work; (2) failed to analyze Doe’s ability to do the specific tasks his job requires; (3) did not
acknowledge the extent to which the surveillance footage supported Doe’s self-reported
symptoms; and (4) conflated Doe’s occasional travel with his ability to work a demanding job.
The court found that Unum ignored or minimized facts favorable to Doe while emphasizing facts
unfavorable to his case and its decision to terminate Doe’s benefits was not the product of
reasonable decisionmaking and substantial evidence. Although the court found that Unum was
wrong in determining that Doe could work at his previous job, it remanded the matter back to
Unum to decide whether Doe can work “any gainful occupation.”

W. Second Circuit

Obaid v. Bldg. Serv. 32BJ Pension Fund, No. 13 CIV. 0241 JGK, 2014 WL 6772136 (S.D.N.Y.
Dec. 2, 2014) involved a denial of disability benefits under a multi-employer pension fund that
provides for a permanent disability pension for participants who are “permanently and totality
disabled,” and meet other service requirements. The court tried this action as a non-jury trial
based on a stipulated Administrative Record and the parties’ trial briefs. In dispute was the
appropriate standard of review. Defendants contended that the Trustees delegated to MetL.ife the
authority to make disability benefit determinations, and that the Pension Fund pays MetLife a
flat fee for each benefits application, regardless of whether MetLife awards or denies benefits.
This, according to the defendants, obviated any potential conflict of interest. Plaintiff agreed that
the Trustees have the power to delegate the authority to adjudicate disability benefits
applications but argued that there is no evidence that the Trustees properly delegated this
authority to MetLife. The court declined to resolve this argument, finding that under the
arbitrary and capricious standard of review the denial of disability pension benefits was
erroneous as a matter of law: 1) neither the initial application denial letter nor the appeal denial
letter considered whether Plaintiff is vocationally capable of earning a reasonably substantial
income; and 2) there is no basis for Defendants’ speculation that if only Plaintiff has a hip
replacement, then all will be better, and that was not the basis on which Defendants denied



benefits. The court declined to remand the claim back to Defendants, finding that given his
condition and educational and work history “it is difficult to see what, if any, sedentary jobs that
Obaid is qualified to perform.”

In Rood v. New York State Teamsters Conference Pension & Ret. Fund, 5:13-CV-0435
LEK/ATB, _F.Supp.2d__ , 2014 WL 4114330 (N.D.N.Y. Aug. 20, 2014), the court ruled in
favor of Plaintiff, a participant in the Teamsters pension fund, on the issue of whether the fund
trustees could offset his Workers” Compensation (“WC”) Medicare Set—Aside (“WCMSA” or
“MSA”) against his disability pension. The monthly Fund Disability Benefit amount is equal to
the normal pension benefit the participant would be entitled to if he had attained the age
requirement for a normal pension. However, the Plan further provides that, if a participant is
also receiving WC benefits due to an occupational disability, the monthly amount of the Fund
Disability Benefit will be reduced by the amount of monthly WC benefits received. But, if a
portion of the participant’s WC benefit is used to offset other payment sources (i.e., Social
Security disability awards, long-term disability, etc.) to which the participant may be entitled,
that portion of the WC benefit is not included in the reduction of the participant’s monthly Fund
Disability Benefit. When settling a WC claim, the parties may designate and identify the portion
of the settlement amount that is intended to pay for future work-injury-related medical expenses
that are covered and otherwise reimbursable by Medicare. The goal of establishing a WCMSA is
to estimate, as accurately as possible, the total cost that will be incurred for all medical expenses
otherwise reimbursable by Medicare for work-related conditions during the course of the
claimant’s life, and to set aside sufficient funds from the settlement, judgment, or award to cover
that cost. The court found that the MSA funds constitute an amount of the plaintiff’s WC award
used to offset another payment source, Medicare. The court held that although the plan trustees
had discretion to interpret the plan, their decision to offset the Medicare funds was arbitrary and
capricious. The court also granted the plaintiff attorneys’ fees to be paid by defendants, and 9%
interest on his back benefits.

In Barbu v. Life Ins. Co. of N. Am., 12-CV-1629 JFB WDW, 2014 WL 3882341 (E.D.N.Y. Aug.
7, 2014), Plaintiff challenged LINA’s termination of his LTD benefits. The Court found that
when LINA terminated Plaintiff’s disability benefits he continued to suffer from various
musculoskeletal conditions and ulcerative colitis, and none of Plaintiff’s treating physicians had
noted any improvement in his condition. The administrative record included findings by six
treating providers showing that plaintiff is unable to work at all, as well as other evidence which
supported those findings. LINA (Cigna) concluded that Plaintiff’s records did not prove a
continuing disability because they did not contain updated test results measuring Plaintiff’s
ability to perform specific functional tasks, even though defendant’s previous determinations that
Plaintiff was disabled were based on records which included functional measurements, as well as



the results of MRIs, x-rays, an EEG, and strength and range of motion tests. The court
concluded that Plaintiff met his burden to show that he was disabled under the Policy. The
unified opinions of his treating providers are based on their first-hand impression of his condition
and corroborated by the objective findings, which include a functional capacity evaluation
(“FCE”) showing that Plaintiff cannot stand continuously for more than 9 minutes, or sit for
more than 7 minutes, due to multiple degenerative changes in his spine, among other disorders.
Plaintiff’s gastroenterologist concluded that Plaintiff could not return to work solely because of
his ulcerative colitis, which could become worse with the stress of work. The court observed
that LINA did not rebut these findings and based its decision on an absence of “time concurrent”
evidence of Plaintiff’s functional limitations, rather than on any affirmative finding that
Plaintiff’s condition improved. However, the Policy contains no requirement that records be
“time concurrent,” nor does it require that particular tests be performed. The court afforded less
weight to the opinions of defendant’s reviewing physicians (Dr. Clarence Fossier, an
independent medical examiner who does not work directly for LINA, and Dr. John Mendez, who
does), which were based on these non-Policy standards. However, in its discretion, the court
concluded that, for any benefits beyond the 24-month “Regular Occupation” period, remand is
appropriate. The disability standard changes after 24 months of benefits to an “any occupation”
standard, and LINA did not have the opportunity to apply this standard before the lawsuit began.
The court also granted summary judgment to LINA in part, based only on its counter-claim for
Social Security benefits plaintiff received in 2010.

In Tretola v. First Unum Life Ins. Co., 13 CIV. 231 PAE, 2014 WL 2815586 (S.D.N.Y. June 23,
2014), Plaintiff was disabled by Fibromyalgia. Her long-term disability claim was denied by
First Unum and she brought suit seeking reinstatement of her benefits. In support of her motion
for summary judgment, she requested that the court consider extrinsic evidence, including a
declaration from a former First Unum employee (who stopped working for Unum in 2002) and a
document titled “Fibromyalgia Position Statement and Guidelines.” The court determined that
the plaintiff did not establish good cause to admit the extrinsic evidence. The court had
previously decided to review Unum’s claim de novo and it found that the admission of evidence
of Unum’s biased claims handling from more than a decade ago is of no moment. The court
further found that the evidence is irrelevant and excluded under the federal rules of evidence.

In Kruk v. Metro. Life Ins. Co., Inc., 13-2854-CV, 2014 WL 2055883 (2d Cir. May 20, 2014),
the 2" Circuit Court of Appeals upheld a district court’s award of summary judgment in favor of
defendants Metropolitan Life Insurance Company, Inc. (“MetLife”’) and Pechiney Plastics
Packaging Inc., on Plaintiff’s claim to long-term disability benefits, where Plaintiff contended
that the district court erred in concluding, as a matter of law, that no genuine disputed issue of
material fact called into question MetLife’s determination, made as administrator of Pechiney’s



Disability Plan, that she was eligible for long-term benefits based on mental disability, but not
based on physical disability. The 2" Circuit rejected Plaintiff’s challenge to the independence of
reviewing physicians hired by MetLife and her complaint about MetLife’s failure to request an
independent medical examination. “In short, the question is not whether the record would have
permitted a plan administrator to find otherwise, but whether the record compelled the different
conclusion urged by Kruk. Like the district court, we conclude it does not.”

In lannone v. Metro. Life Ins. Co., 14 CIV. 0341 AKH, 2014 WL 1918238 (S.D.N.Y. May 12,
2014), the court considered the issue of whether long-term disability (“LTD”) benefits vest for a
participant who was already receiving disability benefits at the time that MetLife amended the
LTD Plan to terminate employment, and continued health and life insurance coverage, after 24
months of leave. lannone worked for MetL.ife as a registered nurse for fifteen years before
becoming permanently disabled in June 2004. She received benefits under MetLife’s LTD Plan
from December 15, 2004 through March 14, 2005, when MetL.ife terminated her claim for
benefits. After she filed a lawsuit, the parties agreed to a settlement retroactively restoring her
status in MetLife’s LTD Plan to that of March 14, 2005, and paying her the salary and health and
life insurance benefits owed to her. In October 2012, MetL.ife, acting pursuant to the LTD Plan,
gave notice that it was amending the LTD Plan. Pursuant to the amendment, the employment
status of all employees on disability for more than 24 consecutive months was terminated. As a
result, the terminated employees no longer would be eligible for certain provisions LTD Plan
benefits. MetLife advised lannone that she would continue to receive her salary but that her
health and life insurance coverage would be discontinued. After appealing to MetL.ife, lannone
then filed this lawsuit, alleging that the curtailment of her health and life insurance violated the
LTD Plan and breached her Settlement Agreement and seeking reinstatement of her benefits
denied since June 30, 2013.

The Summary Plan Description contains the section titled “Plan Amendment or
Termination” which provides, in relevant part, as follows,

Although the Company expects to continue the MetLife Options Plus Program and other
benefit Plans, it reserves the right to amend, modify, or discontinue all or any part of the
program or any Plan at any time for any and all Employees including Active, Retired or
Disabled employees. No oral or written communication will be effective in amending the
Plan unless it is by way of a formal amendment.

The Plan also provided that MetLife retains “full power and discretion to resolve all
issues concerning eligibility, status, entitlements to benefits, any other interpretations
under each of the benefit Plans described in this book. Such interpretations or rulings
shall be binding on all parties.”



lannone claims that, pursuant to 29 U.S.C. 8 1132(a)(1)(B), MetLife could not
discontinue her medical and life insurance benefits because her right to participate in these
portions of the LTD Plan vested when she became disabled. The Court determined that
MetLife’s determination that [annone was no longer eligible for continued participation in its
medical and life insurance plans as of June 30, 2013 was permissible under ERISA because it
was based on the express and unambiguous terms of the Plan and an employer can modify or
amend plan benefits as long as these benefits have not vested. The Court granted MetLife’s
motion to dismiss and denied Iannone’s motion for summary judgment.

X. Third Circuit

In Mozdzierz v. Aetna Life Ins. Co., No. CIV.A. 06-2652, 2014 WL 7177326 (E.D. Pa. Dec. 17,
2014), Plaintiff was a long-term disability claimant who alleged that he is incapable of
performing the sedentary duties of a computer programmer because of lower spine and leg pain.
Aetna initially approved and paid benefits, but then terminated his claim after conducting a
review. The court found that Aetna’s termination of Plaintiff’s LTD benefits was neither
arbitrary nor capricious. The court explained that Plaintiff’s subjective complaints of pain do not
constitute prima facie evidence of a total disability. Although debilitating pain may constitute a
disability, the court found that the conflicting diagnoses offered by Plaintiff’s various treating
physicians, the conflicting suggestion of disability by one doctor, the total lack of any suggestion
of disability by the other physicians, and considering the surveillance video, the record here does
not support a claim of disability based upon Plaintiff’s subjective complaints of pain. The
surveillance showed Plaintiff performing strenuous activities in his yard, including raking,
digging, and mending a fence. The video also depicted Plaintiff bending, kneeling, walking, and
lifting without any problems. Although not dispositive of the question of whether or not he is
capable of performing the sedentary occupation of computer programmer, the court found that
the video does not support Plaintiff’s claims of total disability and of an inability to sit and drive
longer than ten minutes.

In Jabara v. Aetna Life Ins. Co., No. 3:13-CV-02041, 2014 WL 6769971 (M.D. Pa. Dec. 1,
2014), the court determined that the deferential abuse of discretion standard of review would
apply to the court’s review of Aetna’s denial of Plaintiff’s long-term disability claim. The Plan
provides that Aetna is “a fiduciary with complete authority to review all denied claims for
benefits under this Policy.” It also states, “In exercising such fiduciary responsibility, [ Aetna]
shall have discretionary authority to determine whether and to what extent eligible employees
and beneficiaries are entitled to benefits and to construe any disputed or doubtful terms under



this Policy, the Certificate or any other document incorporated herein.” Following the 3"
Circuit’s decision in Fieisher v. Standard Ins. Co., 679 F.3d 116, 121 (3d Cir.2012), the court
held that this policy language granted discretionary authority with respect to the determination of
eligibility for benefits under an employee benefit plan. The court rejected Plaintift’s assertion
that a conflict exists between the Group Insurance Policy and the Booklet—Certificate because
the former purports to grant discretionary authority while the latter is silent. The court found that
the fact that the Booklet—Certificate does not repeat the grant of discretionary authority contained
in the Group Insurance Policy does not create a conflict.

In Doe v. Unum Life Ins. Co. of Am., No. CIV.A. 13-6900, 2014 WL 6454560 (E.D. Pa. Nov. 18,
2014), Unum did not reference any of Plaintiff’s “material and substantial duties,” or any duties
related to Plaintiff’s Validation Engineer position, in its denial of LTD benefits. None of
Unum’s consulting doctors considered Plaintiff’s job duties in concluding she was not mentally
disabled. As such, the court found that Unum’s denial of benefits was unreasonable and
remanded to Unum to re-evaluate Plaintiff’s claim pursuant to the unambiguous Plan language
since the evidence does not clearly establish that Plaintiff was limited from performing the
material and substantial duties of a validation engineer as that position is performed in the
national economy.

In Cohen v. Metro. Life Ins. Co., CIV.A. 13-3295, 2014 WL 5314979 (E.D. Pa. Oct. 16, 2014),
Plaintiff was disabled due to failed back surgery that was performed to relieve his degenerative
disc disease and posterior osteophytes, and which left him with new scar formations. The court
found that MetLife’s interpretation and application of the 24-month benefit limitation for
neuromusculoskeletal disorders was not an abuse of discretion.

In Friedland v. Unum Grp., CV 13-1417-SLR, 2014 WL 2796879 (D. Del. June 19, 2014), the
plaintiff became disabled after falling down a flight of steps. Unum paid her long-term disability
benefits for two years before terminating her claim after she informed Unum that she was
attempting to teach on a part-time basis. When Unum did not reinstate her benefits, the plaintiff
brought suit more than one year following Unum’s final denial of her long-term disability claim.
The plaintiff brought a benefit claim under ERISA and also fraud and RICO claims against
Unum and Unum Life. The defendants moved to dismiss each of the claims and the court
granted Unum’s motion, finding that: (1) plaintiff’s ERISA claim is time-barred by the 1-year
limitations statute for claims filed in Delaware; (2) plaintiff’s fraud claim is preempted by
ERISA; and (3) plaintiff’s complaint fails to state a cause of action against defendants Unum and
Unum Life under RICO.



In Berardi v. Drexel Univ., CIV.A. 13-7488, 2014 WL 2199423 (E.D. Pa. May 27, 2014), the
court dismissed the plaintiff’s long-term disability claim where it found that a Confidential
Separation Agreement and General Release between the parties barred the plaintiff’s lawsuit.
The plaintiff was employed by defendant from October 2006 until July 11, 2011, when he was
notified that his position as Project Task Coordinator would be eliminated. Previously, on
September 15, 2010, plaintiff suffered a work-related injury. On August 12, 2011, the parties
executed the Separation Agreement which terminated the employment relationship between them
and documented the release, restriction, and reservation of certain rights of the parties. The
Separation Agreement provides that Drexel agreed to pay plaintiff $19,261.00 and provide
tuition remission to plaintiff’s son through June 15, 2012, and, in exchange, plaintiff agreed to
release “any and all Claims” he then had or may have in the future, “arising out of or relating to
any conduct, matter, event or omission existing or occurring before” plaintiff signed the
Separation Agreement. The General Release expressly included, as among the released claims,
“any claims under the Employee Retirement Income Security Act (“ERISA”)”. The parties
agreed, however, that plaintiff’s release excluded “any open Worker’s Compensation claims,
short-term and/or long-term disability claims. ....” Almost eight months later, on April 10, 2012,
plaintiff filed a claim for long-term disability with The Hartford, Drexel’s third-party
administrator. On July 17, 2012, plaintiff’s application was approved, noting that he was found
disabled as of September 16, 2010. On August 4, 2012, the Social Security Administration
rendered a decision finding Plaintiff totally and permanently disabled from any form of gainful
employment.

The court found that plaintiff’s ERISA claim falls within the scope of the General
Release and is, therefore, barred as a matter of law. The court rejected plaintiff’s argument that
his ERISA claim is not barred by the General Release provision because it is “inextricably
linked” to his “long-term disability” claim which was expressly excluded from the General
Release provisions and which arose after he signed the Separation Agreement. The court
determined that both the claim and Hartford’s decision were based upon an event or occurrence,
(i.e., Plaintiff’s September 15, 2010, work injury), that occurred before plaintiff signed the
Separation Agreement.

In Connelly v. Reliance Standard Life Ins. Co., CIV.A. 13-5934, 2014 WL 2452217 (E.D. Pa.
June 2, 2014), the court found that Reliance Standard’s denial of long-term disability benefits
was arbitrary and capricious, where: 1) Reliance had a right to obtain an in-person medical
evaluation but chose instead to obtain only a “paper review” of a claim that involved depression
and anxiety; 2) the reviewing doctor unreasonably ignored complaints of panic attacks because
they were not observed during a session with her physician or therapist; 3) Reliance chose to
credit the unsupported opinion of its reviewing doctor over the claimant’s treating doctors; and



4) there was no new medical evidence showing the claimant’s condition had improved to justify
a termination of benefits when Reliance previously found her disabled. Because Reliance’s
decision to terminate benefits was the result of an arbitrary and capricious decision, the court
found it appropriate to retroactively award benefits and return Connelly to the status quo she
enjoyed before the termination of her benefits.

Y. Fourth Circuit

In Harrison v. Wells Fargo Bank, N.A., No. 13-2379, _F.3d___, 2014 WL 6845461 (4th Cir.
Dec. 5, 2014), the court held that the disability plan administrator, Liberty Life Assurance
Company of Boston, did not satisfy ERISA’s full and fair review requirements and breached its
fiduciary duty to Plaintiff-Participant in this matter where Plaintiff alleged that her short-term
disability benefits had been improperly terminated while she was undergoing series of treatments
for thyroid disease. The district court upheld Defendant’s decision, finding the plan
administrator did not abuse its discretion in denying Plaintiff’s claim. However, the court found
that because Defendant failed to consider readily available material evidence of which it was put
on notice, the review process failed to conform to the directives of ERISA and the Plan’s own
terms. The physician reviewing Plaintiff’s claim for Liberty Life did not contact one of
Plaintiff’s treating doctors even though he had his contact information and was referred to him
by Plaintiff’s primary care physician. The court found that Plaintiff’s medical records for her
thyroid condition alone presented a close case. She was undergoing multiple surgical procedures
for a large mass in her chest that was causing her pain and tracheal compression. In the midst of
it all, Plaintiff suffered the unexpected loss of her husband who had been a source of support
after the earlier deaths of her mother and children. Other evidence suggested that Plaintiff would
not be able to return to work. On such a close record, Defendant’s “process was simply not the
collaborative undertaking that ERISA envisions.” The court found that under the terms of the
Plan here, Defendant should have instructed Plaintiff plainly and specifically that additional
records from her doctor were needed to perfect her claim. Additionally, a plan administrator
cannot decline to undertake the most nominal efforts to obtain readily available information that
was made known to the Plan, that was plainly material to the claim, and that could well have
provided the proof crucial to the participant’s success. The court explained that it now adopts
this “narrow principle”—narrow because it does not undercut a claimant’s responsibility to
provide medical information nor impose a duty on plan administrators to fish for medical
information on the mere possibility that it may be helpful in some remote way. The court
reversed and remanded to the district court with directions to return the case to Defendant for a
full and fair review of Plaintiff’s disability claims.



McGhee v. Aetna Life Ins. Co., No. 3:13-CV-00481-MOC, 2014 WL 5475042 (W.D.N.C. Oct.
29, 2014) (finding that Plaintiff did not waive his claim for short-term disability benefits when he
executed a General Release & Program Agreement in exchange for a severance package with
Bank of America upon leaving the company, which provided that “I understand that for benefit
plans governed by the Employee Retirement Income Security Act of 1974 (ERISA) and equity or
similar awards granted or assumed by the Company, my eligibility for benefits will be
determined in accordance with the terms of the applicable plan or other governing documents.
Nothing in this Agreement shall impair, diminish or interfere with any rights, privileges or
benefits | have with respect to ERISA plans, equity award agreements or similar governing
documents;” but finding that Aetna did not abuse its discretion in denying Plaintiff STD
benefits).

Hailey v. Verizon Commc ’ns Long Term Disability Plan, No. 1:13-CV-001528-GBL, 2014 WL
5421242 (E.D. Va. Oct. 22, 2014) (finding that MetLife’s denial of short and long-term disability
benefits to claimant alleging impairment from fibromyalgia, chronic pain, and medication side
effects, was not an abuse of discretion, where court found that MetL.ife adequately recognized
chronic pain as a legitimate disabling condition, but found no evidence to support such a claim,
and where the “decreased cognitive ability” due to various medications was not supported by
cognitive tests).

In Stump v. Wachovia Grp. Long Term Disability Plan, 7:13CV00462, 2014 WL 4923223 (W.D.
Va. Sept. 30, 2014), the court granted Liberty Life’s motion for summary judgment in this matter
involving denial of long-term disability benefits under the “any occupation” definition of
disability for a claimant with chronic pain, degenerative disc disease, arthritis, fibromyalgia and
depression.

Z. Fifth Circuit

Chavarria v. Metro. Life Ins. Co., No. CIV.A. 13-4712, 2014 WL 6684925 (E.D. La. Nov. 25,
2014) involved a suit for long-term disability benefits for a participant disabled by on the basis of
an inguinal hernia. The court found that MetLife abused its discretion given the contradictory
medical evidence in the record, the failure to address the SSA decision, and MetLife’s structural
conflict of interest; however, the court granted judgment to Plaintiff with respect to the “Own



Occupation” definition of disability, for which only eight days remained, and expressed no
opinion about Plaintiff’s eligibility under the “Any Occupation” definition of disability. The
court declined to award fees where it found no bad faith and MetLife’s decision, although
incorrect, was based on substantial evidence.

In Basaldua v. Am. Fid. Assurance Co., No. 4:11-CV-664, 2014 WL 6068417 (E.D. Tex. Nov.
13, 2014), the court granted summary judgment in favor of the insurer in a matter involving the
termination of a long-term disability benefit claim. The court found that an affidavit submitted
by Plaintiff’s treating doctor after the final decision was rendered is inadmissible because it was
never before the plan administrator and Plaintiff failed to provide any evidence of “regular care
and attendance by a physician at least once a month” and did not “follow the medical treatment
advice” of his physician.

In Bistany v. Reliance Standard Life Ins. Co., CIV.A. H-13-2776, 2014 WL 4735130 (S.D. Tex.
Sept. 23, 2014), the court found that Reliance did not abuse its discretion when it terminated the
claimant’s LTD benefits on the ground that a mental or nervous disorder contributed to any
disability she may have, where the claimant alleged impairment resulting from Lyme disease,
Chronic Fatigue Syndrome, and Fibromyalgia.

In Harrell v. Nw. Mut. Life Ins. Co., CIV.A. 13-2407, 2014 WL 4248546 (W.D. La. Aug. 27,
2014), the plaintiff is the President and 87.5 percent owner of an LLC. Defendant Northwestern
Mutual Life Insurance Company issued a disability insurance policy to Plaintiff, who was the
only person affiliated with the LLC to be covered by the policy. The LLC provided its
employees with health insurance, but not through Northwestern and no other employee was
covered by a disability policy through Northwestern. Northwestern claimed that the disability
policy at issue is part of an “employee benefit plan” covered by ERISA and that Plaintiff’s state
law claims are preempted by ERISA. Whether a plan meets the statutory definition provided by
ERISA is a question of fact, however, a court may decide the issue as a matter of law when the
facts are undisputed. In order to determine whether the policy constitutes a welfare benefit plan,
the court must consider whether a plan: (1) exists; (2) falls within the safe harbor provision
established by the Department of Labor; and (3) satisfies the primary elements of an ERISA
“employee benefit plan” established or maintained by an employer intending to benefit
employees. The court found that the disability policy should be severed and analyzed separately
from the employee health benefit plan for purposes of ERISA because the two plans are not
sufficiently related. Factors to consider in determining whether plans are related include: (1)
whether any employees have received benefits under the policy; and (2) whether the policies
were purchased at the same time, from the same insurer and for the same purpose. Applying



these principles, Plaintiff’s disability policy should be severed and analyzed separately from
LLC’s employee health benefits plan because he is the only person covered by the policy and the
two policies were established for different purposes. The court noted that the Fifth Circuit has
yet to determine whether working owners of a closely held LLC are to be treated differently than
partners in a partnership. ERISA dictates that partners “in a partnership ... shall not be deemed
to be employees with respect to the partnership.” 29 C.F.R. § 2510.3-3. The court found that an
LLC is a relatively new corporate entity that in many regards closely resembles a partnership,
and in Louisiana, as in many other states, an LLC is not treated as a corporation. Thus, the
owners of a closely held LLC should be treated the same as partners in a partnership.

In Beach v. Hartford Life & Acc. Ins. Co., CIV.A. 13-362-SDD, 2014 WL 3724846 (M.D. La.
July 28, 2014), Plaintiff brought suit against Hartford for terminating his long-term disability
benefits after the policy’s definition changed from disability from one’s “Own Occupation” to
“Any Occupation.” Plaintiff claimed that he has been continuously disabled based on a
condition of osteoarthritic changes in his left knee following a surgery. The court found from the
totality of the administrative record that Hartford’s determination was not an abuse of discretion.
The court found that the plaintiff’s treating doctor’s medical records and notes were clearly
considered and evaluated in conjunction with those of the other physicians retained by Hartford
and did not undermine Hartford’s ultimate decision. Although an Employability Analysis
Hartford obtained may have contained an error, it still identified two specific occupations that
met or exceeded sixty percent of the plaintiff’s pre-disability earnings which satisfied the
requisite threshold. The court found that Hartford adequately distinguished its claim decision in
light of the plaintiff’s award of Social Security Disability Insurance benefits. As such, the court
found that there was substantial evidence in the administrative record to support Hartford’s
decision in this case.

AA. Sixth Circuit

Jones v. Iron Workers Local 25 Pension Fund, No. 14-CV-10031, 2014 WL 6085294 (E.D.
Mich. Nov. 13, 2014) involved a denial of disability retirement benefits, where the Plan denied
benefits based on the fact that the effective date of the Social Security Administration’s disability
determination, May 7, 2011, was not within three years of the last year in which Plaintiff
completed a minimum of 870 hours as required by the Plan to be an Active Participant. The
court granted Defendant’s motion for judgment on the administrative record and found that
Defendant’s decision was not arbitrary and capricious because: 1) the Defendants did not need
to review the entire Social Security Disability award; 2) the Defendants did not need to consult a



healthcare professional; 3) the Defendants properly explained that Plaintiff’s receipt of Worker’s
Compensation did not make Plaintiff eligible for a disability benefit; 4) Defendants substantially
complied with ERISA’s and the Plan’s notice requirements; and 5) the Defendants did not
retroactively apply the break in service rule to Plaintiff).

In Schultz v. PNC Fin. Servs. Grp., Inc. & Affiliates Long-Term Disability Plan, No. CIV.A. 13-
156-DLB, 2014 WL 5796721 (E.D. Ky. Nov. 6, 2014), the court found that Liberty Life’s denial
of Plaintiff’s LTD benefits was arbitrary and capricious where Liberty Life failed to follow
ERISA’s regulations requiring it to consult a health care professional who was not involved in
the adverse benefit determination when considering Plaintiff’s administrative appeal. The court
remanded the claim to Liberty Life with instructions to conduct a full and fair review since the
court “cannot conclude that Schultz is clearly entitled to benefits at this juncture.”.

In Schowalter v. Prudential Ins. Co. of Am., No. 1:13-CV-249-HJW, 2014 WL 5513710 (S.D.
Ohio Oct. 31, 2014), the district court modified the Report and Recommendation and remanded
to the Plan administrator for reconsideration (i.e., for expansion of the record and “full and fair
review”) Plaintiff’s long-term disability claim where the Magistrate Judge observed that Sara
Lee had previously determined that: 1) Plaintiff was disabled under the Plan; 2) Plaintiff had
presented objective evidence of ongoing heart problems from her treating physicians; 3) the
medical evidence showed that Plaintiff’s condition was “stable” rather than “successfully
treated” or “improved;” 4) Prudential had “cherry-picked” from a doctor’s report, and 5) Plaintiff
was “presumptively” entitled to continuation of LTD benefits. The Magistrate Judge
recommended that Prudential’s decision to terminate plaintiff’s LTD benefits was “arbitrary and
capricious” and that a “retroactive award of LTD benefits wrongfully withheld and reinstatement
of plaintiff’s LTD benefits is the appropriate remedy. The court granted Prudential’s objection
that the Magistrate Judge: 1) improperly placed the burden on Prudential to show
“improvement” in plaintiff’s condition before terminating her benefits; 2) did not adequately
consider the two different definitions of disability under the Plan; and 3) should not have
immediately awarded benefits instead of a remand to the Plan Administrator for further review
and explanation.

In McKenna v. Aetna Life Ins. Co., No. 13-CV-12687, 2014 WL 5420217 (E.D. Mich. Oct. 23,
2014), the court upheld Aetna’s denial of Plaintiff’s LTD benefits to Plaintiff, who was
previously employed as a legal department administrative assistant and alleged disability from
degenerative disc disease. The court found that Aetna gave proper weight to the opinions of her
treating physician and work limitations and found that her pain had significantly decreased and
her gait had normalized. The court struck an exhibit submitted by Plaintiff that included a



summary and chronology of relevant medical events from the administrative record because it is
outside of the administrative record and constitutes argument exceeding the permissible page
limit.

In Voltz v. Chrysler Grp. LLC, 3:13 CV 2606, 2014 WL 5393572 (N.D. Ohio Oct. 22, 2014), the
court found that denial of Permanent and Total Disability Retirement benefits based on a skin
condition (dermatitis) listed in the application for benefits was not an abuse of discretion, but that
the Plan abused its discretion by failing to consider Plaintiff’s mental condition as a basis for
benefits where Chrysler and the Plan were aware of her possible mental illness. The court
granted Plaintiff attorneys’ fees and costs.

In Hunt v. Metro. Life Ins. Co., 13-1724, _ Fed.Appx.___, 2014 WL 5137589 (6th Cir. Oct. 10,
2014), the 6™ Circuit Court of Appeals affirmed MetLife’s denial of long-term disability benefits
for the plaintiff who alleged disability as a result of fibromyalgia, adrenal fatigue, gait
disturbance, lumbar spondylosis, dysomnia, and depression. Hunt’s primary argument, both in
the district court and on appeal, is that it was arbitrary and capricious to require her to provide
objective evidence of her disability. First, the terms of the insurance plan itself do not contain an
objective evidence requirement; second, it is unreasonable to require “objective evidence” of
diseases like fibromyalgia, which are susceptible only to clinical, not objective, diagnosis; and
third, she lacked notice of the need to present objective evidence because MetLife’s denial letters
did not clearly communicate this requirement. Hunt also contended that the physicians who
reviewed her documents labored under a conflict of interest and improperly credited the results
of its paper review over the opinions of her treating physicians. The court agreed with the
district court that MetL.ife did not act arbitrarily or capriciously when it demanded objective
evidence supporting Hunt’s claim because in this circuit, requiring a claimant to provide
objective medical evidence of disability is not irrational or unreasonable, even when such a
requirement does not appear among the plan terms. Second, it was also reasonable for MetL.ife
to require objective evidence of functional limitations resulting from Hunt’s fibromyalgia—
limitations that could have been chronicled by a functional capacity evaluation. With respect to
MetLife’s use of paid reviewers, the court found that Hunt provided no evidence that the conflict
influenced the paper reviewers’ decision in her case. Because the plaintiff did not argue that
MetLife totally ignored her treating physician’s opinions, there was no error in MetLife’s
decision to credit its own non-treating physician reviewers over Hunt’s treating doctors.

RM v. Sun Life Assur. Co. of Canada, 12-15375, 2014 WL 4869659 (E.D. Mich. Sept. 30, 2014)
involved a de novo review of Sun Life’s denial of long-term disability benefits. The court found
that the claimant is disabled from various forms of mental illness. Sun Life’s file reviewers did



not interview or spend time with the claimant to understand her symptoms and had little bases to
reject the three affidavits submitted by the claimant’s treating physicians that the claimant is
totally disabled and unable to function at “any” work setting of her own occupation.

In Caudill v. Hartford Life & Acc. Ins. Co., 1:13-CV-17-HJW, 2014 WL 4805132 (S.D. Ohio
Sept. 26, 2014) the district court adopted the Magistrate Judge’s Report and Recommendation
that Hartford’s LTD benefit decision was arbitrary and capricious, where Hartford relied on a
limited “file review” of Plaintiff’s medical records. The court remanded the claim to the plan
administrator for further development of the record, but sustained Hartford’s objection that on
remand Hartford should not be required to further develop the record in a particular manner,
including by obtaining in-person evaluations.

In McCandless v. Standard Ins. Co., 2:08-CV-14195, 2014 WL 4681480 (E.D. Mich. Sept. 19,
2014), the court denied the parties’ cross motions for judgment and remanded Plaintiff’s long-
term disability claim to Standard for further consideration. This follows a long procedural
history where the parties previously filed cross motions for judgment on the administrative
record. On February 15, 2011, this court granted Standard’s motion and denied the plaintiff’s
motion. On appeal, the 6" Circuit reversed and remanded for the completion of an independent
medical evaluation (“IME”) and for further consideration of Plaintiff’s claim. After evaluation of
the IME, Standard denied the claim for a second time. Because Plaintiff was denied the
opportunity at this stage to offer evidence in rebuttal of the IME, this court granted her motion to
supplement the administrative record and remanded again to the plan administrator. After its
review, Standard denied Plaintiff’s claim for a third time. The court remanded the case back to
Standard again to consider reports submitted by Plaintiff, to address Plaintiff’s Social Security
Disability Insurance award, and to have a different person conduct the benefits review (the same
benefits specialist reviewed and prepared the previous two denials). The court did not find that
Plaintiff is clearly entitled to benefits and because the deficiency is the decision-making process,
the appropriate remedy is remand to the plan administrator.

In Williams v. Target Corp., 13-2410, _ Fed. Appx. ___, 2014 WL 4375989 (6th Cir. Sept. 4,
2014), Plaintiff, a long-term disability claimant diagnosed with fibromyalgia and chronic fatigue
syndrome, appealed the district court’s application of the abuse of discretion review standard in
connection with its ruling on her LTD benefit claim under a group disability policy insured and
administered by Hartford Life and Accident Insurance Company. The 6™ Circuit Court of
Appeals did not address Plaintiff’s argument because, regardless of the standard of review, it
found that there is insufficient information in the administrative record to ascertain whether
Plaintiff still met the Plan’s definition of disability. In reviewing Plaintiff’s claim, Hartford



conducted an Employability Analysis Report (“EAR”), which concluded that Plaintiff’s ailments
did not prevent her from performing the occupation of an Accounting Clerks Supervisor, which
means she no longer met the Plan’s definition of disability. For Plaintiff’s condition to satisfy
the Plan’s definition of disability, it must prevent her from engaging in any occupation that
would provide at least 128% of her LTD Benefits, at least $3,724.80 per month. The EAR
concluded that there was one job that met the 128% criterion: “Supervisor, Accounting Clerks,”
which the EAR indicates has a median monthly wage of $3,908.67. According to the EAR, this
number is based on the “Oasys May 2009 median wage data,” although there is no further
information on how the wage data is computed. The EAR does cite wage data from both the
Census and the Occupational Employment Statistics survey (“OES Survey”), although it is
unclear if and how that data affects the “Oasys May 2009 median wage data.” The parties and
the district court assumed that the EAR’s $3,908.67 wage estimate was based on Department of
Labor data but there is no clear evidence to support this. Further, even if OASYS used
Department of Labor data, the court could not ascertain what data was used. The court vacated
the district court’s judgment and remanded the case to the district court with instructions that it
remand the case to Hartford so that the record may be developed.

In Hayden v. Martin Marietta Materials, Inc. Flexible Benefits Program, 13-6319, 2014 WL
4056884 (6th Cir. Aug. 18, 2014), Plaintiff suffered from a litany of physical ailments, including,
among others: chronic hepatitis C; pancreatitis; fibrocystic breast disease with breast implants;
degenerative arthritis; breast carcinoma; hypothyroidism; hypotension; hypertension; and
crepitationl and decreased range of motion around her shoulders, cervical spine, hips, and knees.
She was also diagnosed with general anxiety disorder, major depression, and insomnia. The
plaintiff is a participant in a long-term disability plan administered and insured by Liberty Life
Assurance Company of Boston (“Liberty Life”). Her claim for benefits based on her physical-
disability claim was denied by Liberty Life and affirmed by the district court. The 6" Circuit
Court of Appeals affirmed this decision. However, the court reversed the district court with
respect to its decision that she was not disabled by her mental-disability claim. The majority
disagreed with the dissent that, in this particular case, Liberty Life should have taken a
cumulative approach to the mental and physical health claims because the Plan at issue here
contemplates that mental and physical disabilities will be considered separately. The Plan caps
mental-disability payments at 24 months, while physical-disability payments are uncapped. The
court reasoned that to combine mental and physical disability in this case would contravene this
express plan requirement, which the court is required to follow. The court found that Liberty
Life erred in assessing the plaintiff’s mental-disability claim because it relied on the opinion of a
reviewing physician who applied a standard of disability that conflicted with the terms of the
ERISA plan and applied a significantly heightened standard for a disabling mental illness that
contravenes the definition provided in the Plan. The court determined that it would not give
Liberty Life “two bites at the proverbial apple” where the plaintiff is clearly entitled to benefits



and remanded the plaintiff’s claim of mental disability for entry of an order requiring Liberty
Life to award benefits consistent with the terms of the Plan.

In Hawkins v. Cmty. Legal Aid Servs., Inc., 4:13-CV-00729-JRA, 2014 WL 3749412 (N.D. Ohio
July 30, 2014), Plaintiff was impaired by fibromyalgia and cervicalgia. She sought long-term
disability benefits under an employee welfare benefit plan issued by Defendant Standard
Insurance Company (“Standard”) to her former employer. In ruling in favor of Standard, the
court granted its motion to strike Social Security documents that the plaintiff believed supported
her claim because they were created more than six months after Standard rendered its final
decision denying her LTD claim. The court found that Standard thoroughly evaluated the
plaintiff’s claim and properly exercised its discretionary authority to decline to pay benefits
based on the plaintiff’s failure to provide evidence of medical treatment after a certain date, her
doctor’s assessment and the assessment of Standard’s paper reviewers, the irregularities in
testing and the lack of clinical correlation with MRI results, and Plaintiff’s failure to be under the
ongoing care of a physician.

In Conway v. Reliance Standard Life Ins. Co., 13-11164, 2014 WL 3708533 (E.D. Mich. July 28,
2014), Plaintiff is a 27-year personal injury defense attorney. Roughly five years prior to the
court’s decision, he suddenly lost hearing in his left ear. Though Plaintiff returned to work three
days later—and has continued to work as an attorney ever since—his hearing loss has required
him to reduce the number of hours he works per week. Before losing his hearing, Plaintiff
typically worked seventy hours per week; now he is only able to work fifty hours per week.
Considering the plan provisions, and all of the evidence in the administrative record, the Court
concluded that the plaintiff did not provide satisfactory proof of Total Disability. Though there
was medical evidence showing that he experienced significant hearing loss, a loss of balance,
and tinnitus, in the court’s view, the record did not show by objectively satisfactory evidence that
these conditions rendered the plaintiff unable to perform any of the material duties of his
occupation as an attorney.

In Jensen v. Aetna Life Ins. Co., 13-2091, 2014 WL 3686092 (W.D. Tenn. July 23, 2014),
Plaintiff was a FedEx worker who was disabled from performing his normal forty-hour
workweek as a result of chronic migraines. From March 24, 2012, to October 12, 2012, Plaintiff
missed a total of two hundred and two days of work due to migraine pain. Plaintiff informed
FedEx that the intensity and frequency of the migraines is treatable only by opiate medication.
However, FedEx policy prevents him from working while on that medication. Plaintiff
participated in both the FedEx Short-Term Disability (“STD”’) Plan and the FedEx Long-Term
Disability (“LTD”) Plan through his employment and Aetna is the claims-paying Administrator
of the Plans and makes eligibility determinations for the Plans. Plaintiff filed or STD benefits



and could only be eligible for LTD benefits after he first exhausted his STD benefits. The
disability plans require that any alleged disability be “substantiated by significant objective
findings which are defined as signs which are noted on a test or medical exam and which are
considered significant anatomical, physiological or psychological abnormalities which can be
observed apart from the individual’s symptoms.” Aetna denied his claim for benefits and
Plaintiff filed suit. The court granted Aetna’s motion for summary judgment, determining that
the evidence Plaintiff submitted to Aetna was “subjective” in nature despite that Plaintiff’s
treating doctors found that he was disabled.

In Neubert v. Life Ins. Co. of N. Am., 5:13-CV-643, 2014 WL 3593693 (N.D. Ohio July 21,
2014), the court granted LINA’s motion for judgment on the administrative record. LINA
denied Plaintiff’s claim for disability benefits where Plaintiff had suffered two strokes and
became disabled by permanent stroke damage, including stress, anxiety, an inability to
concentrate or multitask, memory problems, fine motor difficulty, pain, fatigue and lack of
stamina, and sensitivity to noise. LINA determined that Plaintiff was disabled by an anxiety
disorder for which benefits had been paid through the 24-month limitation contained in the
policy under the Mental IlIness, Alcoholism and Drug Abuse Limitation. The court found that
“LINA’s ‘full and fair review’ was less than perfect. It repeated past mistakes, ignored portions
of the court’s previous opinion, and appeared to have specifically ordered a selective file review
on remand. Yet, constrained by the arbitrary and capricious standard of review as laid out by the
Sixth Circuit, the court cannot say that LINA’s ultimate decision denying benefits rose to the
level of arbitrary and capricious.”

In Eastin v. Reliance Standard Life Ins. Co., 13-6247, 2014 WL 3397141 (6th Cir. July 10,
2014), the 6™ Circuit Court of Appeals affirmed a district court decision in favor of Reliance
Standard and against an ERISA disability plan participant disabled by fibromyalgia, trigeminal
neuralgia, depression, and anxiety. Reliance Standard initially found Plaintiff disabled and paid
long-term disability benefits to her for 36 months. The disability plan included a limitation on
benefits if a mental or nervous disorder contributed to the insured’s total disability: “Monthly
Benefits for Total Disability caused by or contributed to by mental or nervous disorders will not
be payable beyond an aggregate lifetime maximum duration of twenty-four (24) months unless
the Insured is in a Hospital or Institution at the end of the twenty-four (24) month period.” The
definition of mental or nervous disorder included among other things, depression, anxiety, and
somatoform disorders. Reliance determined that the medical records did not demonstrate that the
Plaintiff was totally disabled as the result of a purely physical condition. In upholding
Reliance’s decision, the court found that Reliance did not act arbitrarily by penalizing her for
failing to submit objective proof that she suffers from fibromyalgia. According to the court, the
administrative record establishes that Reliance has not disputed—and does not dispute—that the



plaintiff suffers from fibromyalgia. Reliance terminated her benefits because it alleged that from
a physical standpoint, in the absence of a psychiatric contribution, Plaintiff was capable of
sedentary work. Therefore, any finding that she was totally disabled was the result of a
contributing mental or nervous disorder, and the plaintiff could not collect any further benefits
under the plan. Plaintiff did not contend that she was totally disabled as the result of a purely
physical condition, and the medical records supported a finding that her depression and anxiety
contributed to her condition. Further, Reliance upheld its decision to terminate Plaintiff’s
benefits after two IMEs examined Plaintiff and determined that she was not totally disabled as
the result of a purely physical condition. The court found that Reliance’s decision was the result
of a deliberate, principled reasoning process.

In Tikkanen v. Liberty Life Assur. Co. of Boston, 13-11462, 2014 WL 3418810 (E.D. Mich. July
14, 2014), the district court considered two questions presented in this denial-of-benefits case:
(1) what is the appropriate standard of review; and (2) whether defendant Liberty Life Assurance
Company of Boston wrongfully concluded that Plaintiff could perform a limited range of
sedentary work and therefore was ineligible for long term disability benefits. The court
determined that the arbitrary-and-capricious review standard applies because there is no evidence
in the record that any insurance policy, contract, rider, endorsement, certificate, or similar
contract document was delivered to the plaintiff in Michigan so as to trigger Michigan
Administrative Code Rule 500.2202(c), which would have voided the discretionary review
clause. In addition, Liberty’s determination that the plaintiff is able to perform sedentary work is
not arbitrary or capricious because Liberty reasonably relied on the assessments of its consulting
pulmonologist and plaintiff’s treating physician. The court denied Plaintiff’s motion to reverse
the decision of the plan administrator, granted the defendant’s motion to affirm the decision, and
dismissed the complaint.

In Hipple v. Matrix Absence Mgmt., Inc., 13-CV-11059, 2014 WL 2647299 (E.D. Mich. June 13,
2014), Matrix based the denial of Plaintiff’s claim solely on one ground: because he worked until
June 6, 2012—the date on which he was terminated—he was not “disabled” under the terms of
the Program while he was a Participant and, therefore, he was not entitled to benefits. In denying
Plaintiff’s claim, Matrix did not evaluate the medical evidence to determine whether, as Plaintiff
claimed, he was in fact disabled before his termination—i.e., while was still a Participant in the
Program. Rather, Matrix simply assumed that because Plaintiff continued to show up to work
until his termination on June 6, 2012, he was not disabled before that date. The court found that
this assumption is contrary to Sixth Circuit precedent that an employee can be present at work
and receiving a paycheck for his labor and, at the same time, be “disabled” under the terms of the
employer’s benefit plan. Although the court found that Matrix erred, it declined to award



benefits and instead ordered Matrix to complete its review of the claim on an expedited basis
since Plaintiff has waited far too long for an appropriate review of his claim.

BB. Seventh Circuit

In Nemeth v. Andersen Corp. Welfare Plan, No. 14-CV-270-JDP, 2014 WL 5802020 (W.D. Wis.
Nov. 7, 2014), Plaintiff sought money damages in the amount of long-term disability benefits
owed, plus attorneys’ fees and costs, and declaratory and injunctive relief to order Hartford to
pay the benefits owed. The court granted Hartford’s motion to dismiss any claim for equitable
relief under 29 U.S.C. 8 1132(a)(3), but rejected Hartford’s argument that if Plaintiff has any
remedy under § 1132(a)(1)(B), then she has no remedy under § 1132(a)(3). The court also
denied Hartford’s motions for a protective order from discovery and for leave to file an amended
pleading asserting that Plaintiff has waived her claim.

In the following two matters, the courts upheld a denial of benefits under the deferential standard
of review: Jones v. WEA Ins. Corp., 13-CV-741-WMC, 2014 WL 4988384 (W.D. Wis. Oct. 7,
2014) (granting summary judgment in favor of WEA and finding that WEA’s decision to deny
Plaintiff’s long-term disability benefits was based on a substantial review and, at worst,
conflicting evidence) and Wiseman v. Prudential Ins. Co. of Am., 1:12-CV-01337-SEB, 2014
WL 4753692 (S.D. Ind. Sept. 24, 2014) (finding that Prudential provided the claimant a full and
fair review of her claim and that its decision terminating her STD benefits and denying her LTD
claim for benefits was not arbitrary and capricious).

In Boxell v. Plan for Grp. Ins. of Verizon Commc ’ns, Inc., 1:13-CV-89 JD, 2014 WL 4772659
(N.D. Ind. Sept. 22, 2014), the court found in favor of Plaintiff who is disabled by fibromyalgia.
The court found the Plan’s claim decisions were inconsistent and self-contradictory and denied
the claimant a full and fair review. However, the court found in favor of the Plan on the
overpayment counterclaim resulting from the claimant’s SSDI award).

In Richardson v. Fed. Exp. Corp. Short Term Disability Plan, 2:13-CV-200-TLS, 2014 WL
4494280 (N.D. Ind. Sept. 11, 2014), the court found that defendant Federal Express Corporation
Short Term Disability Plan did not act arbitrarily and capriciously when it denied short-term
disability benefits to Plaintiff on the basis that his eligibility for coverage ended when he ended



his leave of absence from his full-time courier job and accepted a material handler position that
his employer did not consider to be a full time position. The court rejected Plaintiff’s position
that his attempt at performing the material handler position did not render him ineligible because
he held the position as part of the defendant’s Temporary Return to Work Program, and he never
lost his full time status. The court found that the record did not support his claim that the part-
time position was part of the Temporary Return to Work Program. The court also found that it
was not improper for Defendant to rely on the post-appeal alteration of Plaintiff’s records to
determine his employment status since FedEX, and not the plan administrator, was responsible
for determining Plaintiff’s employment status. And, according to FedEX, it merely updated
Plaintiff’s records to reflect his actual work status as a part-time employee.

In Cheney v. Standard Ins. Co., 13 C 4269, 2014 WL 4259861 (N.D. Ill. Aug. 28, 2014), the
court conducted a de novo review of Plaintiff’s denied long-term disability claim and decided in
favor of the plaintiff on two principle issues: whether Plaintiff had insurance coverage on her
date of disability, making her eligible for long-term disability benefits and, whether Plaintiff
established that she was disabled under the policy. Defendants argued several reasons for
Plaintiff’s lack in coverage during the relevant time period. But even if she was covered, they
asserted that she cannot establish disability because of her lack of consistent medical treatment,
Standard’s consulting physicians’ opinions that she was capable of sedentary work, and because
there were no objective measurements of functional limitations at the time she ceased work. The
court found that Plaintiff did have coverage on her date of disability. With respect to Plaintiff’s
disability, the court determined that a fair reading of the policy language supports the view that
to be considered disabled, Plaintiff must be unable to perform only a single material duty of her
occupation. The policy provides: You are Disabled from your Own Occupation if, as a result of
Physical Disease, Injury, Pregnancy, or Mental Disorder, you are unable to perform with
reasonable continuity the Material Duties of your Own Occupation. The court determined that
the severity of her condition, degenerative disease of her cervical spine, has caused her such
severe pain that an “essential” or material duty of her job has been lost. The court agreed with
Plaintiff that the record corroborates her pain complaints and her attempts to use ergonomic
accommodations to alleviate her pain to no avail. And, the non-examining doctors relied on by
Standard, who found Plaintiff capable of general sedentary work, failed to opine on Plaintiff’s
non-exertional limitations and how those would affect her ability to perform the high-stress work
of a litigation partner. In relying on the non-examining doctors, Standard “glossed over” the
issue of Plaintiff’s need to concentrate and perform the mental demands of the active practice of
law. Important for this case is the distinction that the policy allows for benefits if Plaintiff is
unable to perform a single “essential” duty of her occupation, not whether she can perform any
sedentary occupation. The limited conclusion that Plaintiff should be able to move from a sitting
to a standing position to account for her chronic pain is not reconcilable with the record evidence
that she has used those accommaodations for the majority of her career and has continued to



suffer pain, which affects how much she can work. Therefore, it may be true that Plaintiff can
perform other sedentary work or even other legal work but a partner at a large law firm must
endure emotional stress, time pressure, long hours, and the demands of a high level of mental
acuity regardless of the accommodations of a standing desk, or a reduced hour schedule.

In Des Armo v. Kohler Co. Pension Plan, 13-C-436, 2014 WL 3860049 (E.D. Wis. Aug. 6,
2014), Plaintiff was employed by Kohler Co. (Kohler) for approximately 34 years until his
employment was terminated. Over the course of his career, he worked as a factory “drain and
plug” worker in the engine division, a general maintenance worker, a forklift operator, and a
fired ware processor inspector. Plaintiff has a history of degenerative disc disease, kyphosis
(curved spine), recurrent disc herniation, multiple bulging discs, foraminal stenosis and
spondylosis, and chronic pain. Kohler terminated his employment when it was unable to find
any position he could fill given his medical limitations. Plaintiff subsequently applied for
disability from the Social Security Administration (SSA), who issued a fully favorable decision
finding the plaintiff to be disabled. Kohler maintained and administered an employee benefit
plan subject to ERISA (“the Plan”). The Plan grants discretionary authority to the Plan
Administrator to decide claims for benefits. Plaintiff applied for disability retirement benefits
through the Plan, which the Plan denied. The Court found in favor of Kohler and found that
although Kohler is the Plan Administrator and benefits are paid from a trust maintained by
Kobhler, there is no evidence of actual bias, and the financial conflict of interest would only affect
the outcome in a borderline case. The court concluded this was not so close a case given the
Attending Physician’s Statements by Plaintiff’s own doctor who opined that Plaintiff was not a
suitable candidate for trial employment at his job but was a suitable candidate for other full-time
trial employment, provided that it was sedentary work only (clerical) with scheduled breaks.

In Mirocha v. Metro. Life Ins. Co., 13 C 5724, 2014 WL 3558747 (N.D. Ill. July 18, 2014), the
court determined that MetLife abused its discretion in denying Plaintiff’s claim for long-term
disability benefits. Because Plaintiff had never been determined to be disabled under the Plan,
the court found that it is appropriate to remand his claim to MetL.ife for a proper determination of
disability. Although the court recognized that in some situations courts have awarded benefits to
a plaintiff whose claim of disability was arbitrarily denied, this court found that an award of
benefits would only be proper in two situations. First, if the arbitrary decision canceled benefits
that the beneficiary already had been receiving for a long-term disability, then courts sometimes
require the plan to resume payments. Second, an award of benefits by the reviewing court is
appropriate if the evidence is so clear cut that it would be unreasonable for the plan administrator
to deny the application for benefits on any ground. The court determined that neither situation
exists here. Plaintiff did not receive disability benefits from MetLife, temporarily or otherwise,
and the court did not believe it was clear from the present record that the plaintiff is entitled to



receive benefits. As such, the court remanded the long-term disability claim to MetL.ife to make
the determination in the first instance.

In Lundsten v. Creative Community Living Services, Inc. Long Term Disability Plan, No. 13-C—
108, 2014 WL 2440716 (E.D. Wis. May 30, 2014), the court determined that Aetna’s late
decision on Plaintiff’s appeal of her denied long-term disability claim did not change the judicial
standard of review from arbitrary and capricious to de novo. Plaintiff lodged her appeal on
December 16, 2011, and Aetna did not decide it until June 15, 2012—a span of 182 days.
Defendants argued that the extra time was appropriately extended and tolled under ERISA’s
regulations. The court determined that even if Defendants did not strictly comply with the
applicable extension/tolling guidelines, it does not necessarily follow that Plaintiff is entitled to
de novo review in federal court. Instead, a technical violation can be excused if the administrator
has been substantially compliant with the requirements of ERISA. In cases in which the
substantial compliance doctrine applies, a plan administrator, notwithstanding his or her error, is
given the benefit of deferential review of the administrator’s determination about a claim under
the arbitrary and capricious standard (assuming that the plan document vests the administrator
with discretion), rather than more stringent de novo review. The court determined that the
substantial compliance doctrine applies to the deadline for an administrator to make a final
determination of a denied benefits appeal and rejected giving deference to the Department of
Labor’s interpretive guidance that a decision made in the absence of the mandated procedural
protections should not be entitled to any judicial deference.

CC. Eighth Circuit

In Johnson v. United of Omaha Life Ins. Co., No. 13-2645, F.3d___, 2014 WL 7388133 (8th
Cir. Dec. 30, 2014), the 8" Circuit Court of Appeals reversed the district court’s grant of
summary judgment to Plaintiff on her claim for denied long-term disability benefits against
United of Omaha Life Insurance Company (United). The district court found that de novo
review was proper because the policy did not give discretion to United to construe the terms of
the plan and there were significant procedural irregularities in the processing of Plaintiff’s claims
for short-term and long-term disability. The 8" Circuit rejected both conclusions, finding that
the abuse-of-discretion standard was proper for review of United’s denial of Plaintiff’s long-term
disability claim. The court found that because a reasonable participant would have read the
policy to have integrated the Summary Plan Description (“SPD”), the SPD containing a clause
granting to United “the discretion and the final authority to construe and interpret the Policy,”
including “the authority to decide all questions of eligibility,” was sufficient to grant



discretionary authority to United. The district court found the procedural irregularities in this
case to include “lost or misplaced medical records, fail[ure] to timely process the claims,
fail[ure] to resubmit additional evidence to a physician for review, and generally [giving]
Johnson and her counsel ‘the run-around.”” But, the court found that these alleged procedural
irregularities would not have changed the outcome, nor do the alleged irregularities “trigger a
total lack of faith in the integrity of the decision making process.” The court found that
substantial evidence supported United’s decision, including, that: 1) despite receiving a
diagnosis of fibromyalgia in 1999 and undergoing neck surgery in 2004, Plaintiff did not receive
any medical treatment for these conditions from January 1, 2005, until February 26, 2009, the
day she quit her job; 2) although Plaintiff’s treating physician diagnosed Plaintiff with anxiety
and depression, Plaintiff concedes that depression is not the reason she resigned from her job; 3)
Plaintiff’s treating physician’s opinion about Plaintiff’s limitations was reached without the
benefit of objective medical testing; and 4) Plaintiff’s surgeon stated that he “overall” agreed
with United doctor’s opinion. Lastly, the court vacated the district court’s grant of attorney’s
fees to Plaintiff.

In Brake v. Hutchinson Tech. Inc. Grp. Disability Income Ins. Plan, No. 13-3421, 2014 WL
7345692 (8th Cir. Dec. 29, 2014), the 8" Circuit affirmed the district court’s decision finding
that Hartford did not abuse its discretion in allowing regular core-plan long-term disability
benefits but denying buy-up benefits due to the pre-existing condition provision. Here, Plaintiff
was insured under the core plan (which provided benefits of up to 50% of an employee’s
monthly earnings), but on April 1, 2007, purchased an option for “buy-up” coverage (which
provided benefits of up to 70% of monthly income). The buy-up provisions contained a pre-
existing condition limitation which excluded buy-up coverage for a particular disability if
medical treatment for that condition was rendered within twelve months prior to the effective
date of the buy-up coverage. The pre-existing limitation dropped off after the buy-up coverage
was in existence for a year without a disability claim. Plaintiff was treated for her MS condition
between April 1, 2006 and April 1, 2007, and then became disabled as a result of her MS prior to
April 1, 2008. The Plan determined that the pre-existing condition exclusion limited Plaintiff’s
benefits to the core plan coverage.

Plaintiff argued that although her disability arose out of a pre-existing condition, she is
not excluded from buy-up plan coverage because as a long-term employee of Hutchinson, she
was vested in all her rights under the regular long-term disability plan, and was effectively
“grandfathered” in to coverage for the buy-up plan. The court rejected this argument and found
that a policy provision providing plan participants credit for time spent satisfying a similar pre-
existing condition limitation under a “prior policy” did not apply to the buy-up plan, which also
contained a window of pre-existing condition limitations.



Schmitz v. Sun Life Assur. Co. of Canada, No. CIV. 13-622 JRT/FLN, 2014 WL 5511403 (D.
Minn. Oct. 31, 2014) (finding that Sun Life’s decision to deny long-term disability benefits to
Plaintiff alleging disability from multiple sclerosis was not arbitrary or capricious and was based
on substantial evidence where the record demonstrates that four reviewing physicians concluded
that Plaintiff was not disabled, contemporaneous treating physicians did not describe Plaintiff as
disabled, and Plaintiff continued to be employed in a relatively similar position following his
termination of employment by the policyholder).

Werb v. ReliaStar Life Ins. Co., No. 13-CV-0669 PJS/JSM, 2014 WL 5431585 (D. Minn. Oct.
27,2014) (in considering parties’ briefing concerning the proper long-term disability benefit
payment amount after the court previously found that plaintiff was entitled to benefits,
remanding the calculation issue to ReliaStar to decide in the first instance).

In Hampton v. Reliance Standard Life Ins. Co., 13-2782, 2014 WL 4977397 (8th Cir. Oct. 7,
2014), the 8" Circuit Court of Appeals reversed the district court’s decision in favor of the
plaintiff-LTD claimant who had ceased work as an over-the-road truck driver after being
diagnosed with insulin-dependent diabetes mellitus. The Regulations of the United States
Department of Transportation provide that any person with insulin-dependent diabetes mellitus is
not qualified to operate a commercial motor vehicle. As a result, Arkansas disqualified the
plaintiff’s commercial driver’s license. In support of his claims disability claims, the plaintiff
submitted to Reliance Standard a statement from his doctor stating that he could not work
because he was “unable to obtain a DOT health card with this new diagnosis.” The treating
doctor later elaborated that he “d[id] not feel that Mr. Hampton will be able to obtain gainful
employment noting his insulin dependent diabetes mellitus, which precludes him from operating
any sort of heavy machinery or motorized vehicles based on the Department of Transportation
regulations.” Reliance Standard denied the plaintiff’s claim for long-term disability benefits. To
qualify as “Totally Disabled,” an insured must be unable to perform the material duties of his
regular occupation due to injury or sickness and that if the insured “requires a license for such
occupation, the loss of such license for any reason does not in and of itself constitute ‘Total
Disability.”” Reliance Standard determined that there was no evidence that any symptoms of
diabetes mellitus prevented him from performing his occupation under the terms of the Plan.
After Reliance Standard upheld the denial of LTD benefits on appeal, the plaintiff brought suit.
The district court reasoned that although Reliance Standard had discretion to interpret the Plan,
less deference than usual was appropriate, because Reliance Standard was also responsible for
paying benefits under the Plan. The court then concluded that Reliance Standard abused its
discretion by adopting an unreasonable interpretation of the Plan. The court determined that the
plaintiff was totally disabled under the terms of the Plan, because he lost his license as a result of
his insulin-dependent diabetes mellitus. The district court cited to the Department of



Transportation’s medical advisory criteria for evaluation under 49 C.F.R. § 391.41, noting that
the federal government forbids insulin-dependent diabetics from operating commercial motor
vehicles because the stresses of long-haul driving exacerbate the symptoms of diabetes. The 8"
Circuit concluded that Reliance Standard’s interpretation of the Plan is reasonable. The loss-of-
license provision states that the loss of a license for any reason is insufficient in and of itself to
entitle a claimant to benefits. Reliance Standard’s interpretation does not foreclose a claimant
who loses his license based on injury or sickness from receiving benefits; it merely requires that
the claimant show that the injury or sickness itself—independent of the loss of license—renders
him unable to perform his occupation. Although Reliance Standard’s conflict of interest in
serving both as claims-review fiduciary and payer of benefits is a factor to be considered in the
analysis, the court determined that Reliance Standard advanced the better reading of the disputed
plan provision, and this is not the sort of case in which the fiduciary’s conflict likely was
determinative. With respect to the other evidence supporting the plaintiff’s disability, the court
determined that the plaintiff’s doctor did not identify physical limitations on the plaintiff’s ability
to do work as a direct result of his diabetes. Reliance Standard also asked another doctor to
review the plaintiff’s claim file, and that doctor found no evidence that diabetes mellitus
impaired his ability to perform his occupation. The court rejected the plaintiff’s argument that
the Department of Transportation’s medical advisory criteria effectively applies an irrebuttable
presumption that a person afflicted with insulin-dependent diabetes is at risk of passing out,
becoming disoriented, or going into a diabetic coma or shock while working as an over-the-road
truck driver. It was permissible for Reliance Standard to require some evidence specific to the
plaintiff, as opposed to the generalizations upon which the government sometimes must rely in
its regulatory capacity to avoid significant administrative burdens. The court reversed the
judgment of the district court and its award of attorneys’ fees and costs. Circuit Judge Smith
wrote a dissenting opinion, concluding that Reliance Standard abused its discretion in denying
LTD benefits because it failed to consider relevant federal regulations specifically referenced by
the plaintiff’s doctor.

In Johnson v. Mut. of Omaha Life Ins. Co., CIV. 13-1708 ADM/SER, 2014 WL 4449665 (D.
Minn. Sept. 10, 2014), the court determined that Mutual of Omaha abused its discretion in
determining the plaintiff’s long-term disability claim because it did not analyze the evidence in
the record to determine if the plaintiff is entitled to LTD benefits. The plaintiff had taken a leave
from work starting May 3, 2011 through June 20, 2011 following her 13—year—old son’s death in
a tragic accident. Mutual of Omaha denied the plaintiff’s claim for short-term disability benefits
because it was not clear she suffered from a significant change in mental functioning. The
plaintiff returned to full-time work on June 21, 2011 and her benefits with the employer were
reinstated. Beginning December 1, 2012, the plaintiff claimed disability based on Adjustment
Disorder with Depressed Mood. Mutual of Omaha determined that since her date of disability
occurred within 12 months of the date her benefits were reinstated, that her claim was subject to



a Preexisting Conditions review for the period from March 21, 2011 to June 21, 2011. Mutual of
Omaha determined that the plaintiff’s first leave was not covered by the FMLA and she was not
in a vacation or sick leave status with the employer. Thus, she did not meet the policy’s
coverage eligibility criteria. Mutual of Omaha failed to consider evidence that, notwithstanding
its denial of STD benefits, the plaintiff was entitled to continued coverage based on disability
from May 3, 2011 to June 21, 2011. Additionally, the employer attested to and clarified that it
viewed the plaintiff’s time off of work as an approved “leave of absence.” Relying heavily on its
STD benefits determination, Mutual of Omaha failed to review the plaintiff’s case fully and
fairly, and jumped to the conclusion she was not entitled to continuation of coverage. The court
determined that it was an abuse of discretion for Mutual of Omaha to conflate its first STD
denial with its LTD decision. Assuming it considered all evidence in the record and still
concluded the plaintiff was not entitled to continued coverage because she was not disabled, the
court found that the insurer’s plain language interpretation of the LTD policy’s active work
requirements is unreasonable. Mutual of Omaha’s interpretation of the policy language is that
the plaintiff’s coverage ended when her paid leave ended and when she did not complete a work
week of 30 hours. Under this interpretation, an employee who took an unpaid day off from
work, such that his hours fell below 30, would be in danger of losing his coverage. The court
found that this interpretation is not compatible with the words “regular” and “consistent” in the
policy and that Mutual of Omaha abused its discretion by not considering these words in
interpreting the plain language of the LTD Policy. Without information about what is considered
a regular and consistent employee, the court declined to speculate further on the plaintiff’s
entitlement to LTD benefits and remanded the matter back to Mutual of Omaha.

In Moberg v. Phillips Electronics N. Am. Corp. Grp. Welfare Ben. Plan, 13-3721, 2014 WL
3973359 (8th Cir. Aug. 15, 2014), the plaintiff appealed the district court’s order affirming the
denial of continued long term disability benefits (LTD). In a per curiam opinion, the 8" Circuit
Court of Appeals found that the district court used the correct standard of review and that the
court properly applied that standard in determining whether to uphold the decision to discontinue
the plaintiff’s LTD benefit based on a 24—month limitation covering disabilities from
neuromusculoskeletal and soft tissue disorders. The plaintiff was considered disabled due to
degeneration, lumbar intervertebral disc. The Court agreed with the district court that there was
no merit to the plaintiff’s contention that the limitation did not apply to her, or to her contentions
concerning certain exceptions to the limitation, including seropositive arthritis; spinal tumors,
malignancy, or vascular malformations; radiculopathies; traumatic spinal cord necrosis; or
musculopathies.

In Kutten v. Sun Life Assur. Co. of Canada, 13-2559, 2014 WL 3562784 (8th Cir. July 21, 2014),
the 8" Circuit Court of Appeals reversed a district court’s finding in favor of the plaintiff, who



was disabled by retinitis pigmentosa, a progressive eye disease that can eventually lead to
blindness. The Sun Life Plan which provided long-term disability income protection included an
exclusion for pre-existing conditions, defined as “during the 3 months prior to the Employee’s
Effective Date of Insurance the Employee received medical treatment, care or services, including
diagnostic measures, or took prescribed drugs or medicines for the disabling condition.” At his
doctor’s direction and under his doctor’s supervision, the plaintiff took 15,000 units a day of a
non-prescribed, over-the-counter vitamin A palmitate supplement. The National Eye Institute
supported the plaintiff’s course of treatment, and, though his vitamin A supplements could not
cure his retinitis pigmentosa, they could slow the disease’s rate of progression. According to
Sun Life, the plaintiff’s daily use of vitamin A supplements at his doctor’s direction qualified as
a “medical treatment.” Because he received his “medical treatment” during the three-month
period prior to the Plan’s effective date, the Pre—Existing Condition clause barred full benefits.
The district court granted the plaintiff’s motion for summary judgment, finding that Sun Life
abused its discretion in construing the Pre—Existing Condition clause to apply to the taking of
supplements. According to the district court, Sun Life’s broad interpretation of the phrase
“medical treatment” was contrary to the Plan’s plain language and rendered portions of the
clause meaningless and internally inconsistent. The Court of Appeals reversed, reasoning that
the plaintiff had a known, debilitating disease for which he undertook the only treatment plan he
could, at his doctor’s direction. Though the Pre—Existing Condition clause’s literal language did
not neatly fit his course of treatment, no one disputes that he had the disease and treated it during
the relevant time period. The court found that Sun Life’s interpretation is consistent with the
broader goals of the Plan and was not an abuse of discretion.

In Gelfand v. Metro. Life Ins. Co., 13-CV-1290 PJS/JJK, 2014 WL 2945760 (D. Minn. June 30,
2014), the court found that MetL.ife abused its discretion when it concluded—based solely on an
obviously flawed vocational analysis—that the plaintiff, a former morning show radio
announcer, was not disabled because he could earn more than 80 percent of his predisability
income. Because the record contained almost no other evidence about the plaintiff’s residual
earning capacity, the court remanded this matter to MetL.ife for further proceedings. On remand,
the court ordered that the plaintiff should be given an opportunity to respond to the vocational
report and to submit evidence about his earning capacity. MetLife must then consider the
submissions and decide whether he has met his burden of proving that he was disabled during the
24 months following the elimination period.

In Waldoch v. Medtronic, Inc., 13-2543, 2014 WL 3264187 (8th Cir. July 9, 2014), the 8"
Circuit Court of Appeals affirmed summary judgment in favor of Medtronic, the defendant
company that provided a self-funded self-administered long-term disability plan that covered the
plaintiff. The disability plan conferred discretionary authority to the administrator, which would



result in “abuse of discretion,” rather than de novo review by the court. Medtronic had entered
into a Long Term Disability Benefit Administration Agreement (the Services Agreement) with
Hartford—Comprehensive Employee Benefit Service Company (Hartford). In the Services
Agreement, Hartford agreed to evaluate and calculate LTD benefits under the Plan. Moreover,
the Services Agreement included an “Appeal Assistance” section under which Hartford agreed to
assist Medtronic in a nonfiduciary capacity, with denied claims on appeal. The section
specifically provided that Hartford did not make final claim determinations on appeal. Instead,
Hartford would merely provide Medtronic a recommendation. The Services Agreement
emphasized that Hartford only acted as a provider of services to Medtronic’s Plan and disclaimed
any responsibilities to perform any of the functions required by ERISA. The plaintiff argued that
Hartford, not Medtronic, reviewed and made the final decision on his claim and Hartford was not
granted discretionary, decision-making authority. As such, de novo review was applicable to his
claim.

The court found that Medtronic’s argument for the abuse-of-discretion standard does not
depend on Hartford’s authority and Hartford did not assert it was acting as the final decision-
maker. Further, the proper focus of this case is not on Hartford’s status, but whether Medtronic
complied with the Plan’s review procedures and whether those procedures are sufficient under
ERISA. Second, the court found that the record indicated that Medtronic sufficiently reviewed
the plaintiff’s claim and rendered the final decision to deny benefits. In so doing, the court
considered evidence produced by Medtronic showing that the individuals vested with
discretionary authority was directly involved in the plaintiff’s claim. The court found the
evidence sufficient to demonstrate that Medtronic satisfied its obligation to conduct a meaningful
review and render a final decision on plaintiff’s LTD claim. The court then found that the LTD
claim denial was supported by substantial evidence in the record.

DD. Ninth Circuit

In Sethi v. Seagate U.S. LLC Grp. Disability Income Plan, No. 12-17215,  Fed.Appx.___, 2014
WL 7272969 (9th Cir. Dec. 23, 2014), the 9" Circuit affirmed the district court’s grant of
summary judgment to the Plan on Plaintift’s claims for long-term disability benefits. The court
found that Liberty Life did not abuse its discretion by denying benefits without addressing
decisions made in her workers’ compensation case and relying on its vocational expert who did
not conduct a personal interview. The court also found that Liberty did not abuse its discretion
by denying benefits without further clarifying an ambiguous doctor’s report where the doctor
found Plaintiff currently capable of sedentary work. The court further found that Liberty did not
abuse its discretion by terminating Plaintiff’s benefits even though she was scheduled to



participate in a functional restoration program authorized by workers’ compensation. Even if the
district court abused its discretion by denying Plaintiff’s request to conduct discovery into
Liberty Life’s structural conflict of interest, the court found that any error was harmless.

In Doe v. PricewaterhouseCoopers LLP, No. C 13-02710 JSW, 2014 WL 6986156 (N.D. Cal.
Dec. 10, 2014), the court found that Life Insurance Company of North America (“LINA”) did
not abuse its discretion in denying long-term disability benefits to a former a global engagement
partner at PricewaterhouseCoopers who is impaired by various mental health conditions. With
respect to the standard of review, the court concluded that there is no evidence LINA’s conflict
of interest impacted its benefits decision in this case. The court found significant that Doe
placed no evidence before the Court indicating that LINA’s structural conflict of interest in any
way impacted its decision to deny Doe's benefits claim. On this record, the court concluded that
LINA’s structural conflict of interest should be accorded little weight. Although LINA’s
decision not to conduct an independent medical evaluation weighed slightly against LINA in the
reasonableness analysis, the court was particularly persuaded by the following facts that LINA’s
determination to withhold benefits was reasonable: 1) treatment records do not support Doe’s
contention that he was disabled from the time he entered an addiction treatment facility through
the present because the level of treatment Doe received is simply not consistent with a disabling
mental condition; 2) with respect to Doe’s ADHD, Doe does not dispute that this issue has
plagued him throughout his life and he was able to successfully work in his chosen occupation
for many years; and 3) the record before LINA amply demonstrates that Doe has managed to
perform, and even excel in life, despite his well-documented mental health issues.

In Barboza v. California Ass’'n of Prof’l Firefighters, No. 12-17439, _ Fed.Appx.___, 2014 WL
6766687 (9th Cir. Dec. 2, 2014), a matter in which our firm became involved at the Ninth
Circuit, the court granted in part and denied in part summary judgment to each party in a dispute
involving the underpayment of long-term disability benefits as a result of contested offsets.
Although the court found that the district court did not err when it determined that the Plan
administrators’ decisions should be reviewed for an abuse of discretion, the court found that the
district court erred in holding that the Plan was entitled to offset a full year of CA Labor Code
section 4850 benefits against Plaintiff’s benefit award. Section 4850 provides public safety
officers, who become disabled while performing their duties, to a one-year leave of absence
without loss of salary in lieu of temporary disability payments for that year. Plaintiff never
received section 4850 pay because he did not qualify for the benefit. The court found that there
remains a genuine issue of material fact as to whether the Plan required Plaintiff to retire in a
manner that would entitle him to a full year of section 4850 benefits and remanded this issue to
the district court for further proceedings. The court also found that the district court did not err
in holding the Plan administrators did not abuse their discretion in offsetting Plaintiff’s benefit



award by his workers’ compensation settlement because the Plan entitles it to recover from any
future benefits regardless of their characterization and including, without limitation, future
medical claims. The district court also did not err by only permitting the Plan to offset Plaintiff’s
net earnings, rather than gross earnings, from his limited self-employment efforts.

Despite recognizing that prejudice is not required for a district court to grant damages
under 29 U.S.C. § 1132(c)(1)(B), the court found that the district court did not abuse its
discretion in declining to award Plaintiff statutory penalties as a result of the Plan administrators’
failure to furnish documents he requested because he was not prejudiced. Because the district
court failed to address Plaintiff’s motion for prejudgment interest on his award of benefits, the
court remanded the issue to the district court to consider whether Plaintiff’s request for
prejudgment interest on his benefits award is warranted. The court vacated the district court’s
injunction requiring the Plan administrators to amend the Plan instrument’s non-ERISA-
compliant appeals procedures, finding that such relief was rendered moot by this court’s decision
in Barboza v. Cal. Ass’n of Prof’l Firefighters, 651 F.3d 1073 (9th Cir.2011). Finally, the court
found that the district court did not abuse its discretion in denying the parties’ cross motions for
attorneys’ fees and costs because it reasonably concluded that neither party acted in bad faith, the
case presented complex issues for adjudication, and the Plan administrators’ attempts to offset
Plaintiff’s benefits were “inherently reasonable.”

Polnicky v. Liberty Life Assurance Co. of Boston, No. 13-CV-01478-Sl, 2014 WL 6680725
(N.D. Cal. Nov. 25, 2014) (in matter involving termination of long-term disability benefits for
claimant diagnosed with spondylolisthesis, chronic lumbago, and hamstring contractures, as well
as generalized anxiety and mood disorders, finding that: 1) Liberty Life incorrectly applied the
definition of “Own Occupation” under the terms of the Policy where it did not consider
Plaintiff’s actual job duties at Wells Fargo and defined his “Own Occupation” solely by
reference to how the position of “Sales Representative, Financial Services” could be performed
in the local economy; and 2) the record demonstrates that Plaintiff was unable to perform the
material and substantial duties of the Mortgage Consultant position, where his diagnoses were
confirmed by Plaintiff’s physicians, independent medical examiners, and even Liberty Life’s
own medical reviewer, and no physician disputed Plaintiff’s pain with sitting and standing).

Arko v. Hartford Life & Accident Ins. Co., 13-CV-1044 YGR, 2014 WL 5140358 (N.D. Cal. Oct.
10, 2014) (in matter where there is no dispute that the plaintiff is presently disabled by multiple
sclerosis, finding that the evidence of record does not support a finding that the plaintiff was
disabled as of the alleged onset date and that Hartford’s denial of his long-term disability claim
was not an abuse of discretion).



Constantino v. Aetna Life Ins. Co., SACV 12-0921-JGB ANX, 2014 WL 5023222 (C.D. Cal.
Oct. 8, 2014) (finding that Aetna’s decision to terminate the plaintiff’s long-term disability
benefits was not an abuse of discretion).

Jones v. Metro. Life Ins. Co., C-08-03971-RMW, 2014 WL 4966294 (N.D. Cal. Oct. 3, 2014)
(denying plaintiff’s motion for leave to amend complaint to add MetLife as a party to §
1132(a)(1)(B) claim, because even though Cyr v. Reliance Standard Life Insurance Co., 642
F.3d 1202 (9th Cir.2011) (en banc) held that third party administrators like MetL.ife are often
proper parties, in this case, MetLife no longer has authority to resolve or pay benefit claims
because MetLife has been replaced by LINA as the claims administrator and MetL.ife is not a
proper defendant to plaintiff’s § 1132(c)(1) claim).

Cabana v. Reliance Standard Life Ins. Co., ED CV 13-1741 GAF, 2014 WL 4793036 (C.D. Cal.
Sept. 25, 2014) (on de novo review, finding that Plaintiff “can hardly be expected to spend a full
work day seated at a desk or on her feet if she is unable to sit for the length of a single movie,”
and under these circumstances, concluding that she cannot perform the material duties of any
occupation that her education, training or experience will reasonably allow, and thus is totally
disabled within the meaning of the LTD Plan).

Wong v. Aetna Life Ins. Co., 12-CV-2917-L MDD, 2014 WL 4792944 (S.D. Cal. Sept. 25, 2014)
(finding that Aetna’s benefit termination letter and final appeal denial letter suffered from
numerous defects that render its decision to terminate the plaintiff’s LTD benefits unreasonable
and denying Aetna’s overpayment counterclaim resulting from the plaintiff’s retroactive SSDI
award).

Bourland v. Hartford Life & Acc. Ins. Co., C13-6056 BHS, 2014 WL 4748218 (W.D. Wash.
Sept. 24, 2014) (denying motion for leave to conduct conflict of interest discovery because of de
novo review standard but ordering supplemental briefing on Hartford’s burden of producing
statistical data going to the credibility of Hartford’s witnesses).

In Bradford v. Life Ins. Co. of N. Am., 13-CV-3109-TOR, 2014 WL 4407703 (E.D. Wash. Sept.
8, 2014), on de novo review of the record, the court found that the plaintiff is disabled within the
meaning of LINA’s policy and entitled to payment of long-term disability benefits. Pursuant to
FRCP 52(a)(1), the court made the following findings of fact: 1) the court fully credited the



opinions of the plaintiff’s treating physician who has treated the plaintiff for five years and
whose opinions about the plaintiff’s ability are internally consistent, well-supported by detailed
treatment notes, and grounded in personal observations over an extended period of time (the
court found it significant that the doctor went out of his way to explain that, unlike other patients
he had treated for allegedly debilitating back pain, the plaintiff was fully credible and was not
“faking it”); 2) the court fully credited a Functional Capacity Evaluation (“FCE”) that limited the
plaintiff to “occasional” sitting, standing and walking, with the caveat that these activities occur
“less than 30 minutes at one time and less than one third of the work day;” 3) the court further
credited a later FCE to the extent that it limited the plaintiff to occasional sitting, standing and
walking and notes that the plaintiff frequently shifted his weight, exhibited an impaired sitting
posture, and reported low back pain while sitting; 4) the court rejected the opinions of a paper
reviewer, Dr. Ephraim Brenman, who inexplicably opined that the plaintiff has no restrictions to
sitting, directly contrary to other evidence in the record; 5) the court rejected LINA’s vocational
review because the jobs identified in the review do not account for the plaintiff’s sitting
restrictions; 6) the court found it significant that the plaintiff was awarded Social Security
disability insurance benefits in 2010 and LINA made no meaningful attempt to explain why it
reached a different conclusion than the Social Security Administration regarding the plaintiff’s
ability to maintain full-time employment and rejected LINA’s argument that it has more recent
information than the SSA; 7) the court found that LINA’s justification for denying benefits
cannot be squared with its earlier determination under the Own Occupation definition of
disability that the plaintiff could not perform sedentary work, rejecting LINA’s contention that
the record supports a finding that the plaintiff’s condition improved.

In Ibrahim v. Bayer Corp. Disability Plan, 12-56689,  Fed. Appx. ___, 2014 WL 4378717 (9th
Cir. Sept. 5, 2014), the court affirmed the district court’s judgment upholding the denial of the
plaintiff’s short-term disability benefits by the Bayer Corporation Disability Plan, where the Plan
gives the administrator discretion to determine whether a beneficiary is disabled and to interpret
the terms of the Plan. Accounting for the fact that the same entity—Bayer—both administers
and funds the Plan and may have an improper incentive to deny claims; the court found that the
Plan did not abuse its discretion. The court determined that although the administrator could
have done a better job communicating to the plaintiff what kind of evidence was requested of her
and the exact reasons for its denial of benefits, the evidence in the record suggests that all
available information relevant to the plaintiff’s claim was before the administrator when it made
its final decision or, at the very least, before the district court below. The court also found that
the administrator did not fail to consider any of the relevant evidence that the plaintiff provided.

In May v. AT&T Umbrella Ben. Plan No. 1, 12-16448, --- Fed.Appx. ----, 2014 WL 4180224
(9th Cir. Aug. 25, 2014), the AT&T Umbrella Benefit Plan No. 1 appealed the district court’s



grant of summary judgment in favor of the plaintiff, a short-term disability claimant. Sedgwick,
the Plan’s third-party administrator terminated the plaintiff’s disability benefits based on its
determination that he failed to carry his burden of proving disability. On appeal AT&T also
argued that, even if the termination was improper, the district court abused its discretion in
remanding for an award of benefits as opposed to further proceedings. The 9" Circuit Court of
Appeals affirmed the district court, finding that based on its own review of the record, it is left
with a definite and firm conviction that a mistake was committed when Sedgwick terminated the
plaintiff’s short-term disability benefits. His treating physicians reported that he was unable to
work at his current job, which required him to be on his feet for eight hours a day. AT&T
rejected his request that he be permitted to sit in a chair during part of that time. The reports of
the plaintiff’s treating physicians were corroborated by an MRI report that confirmed
irregularities that correlated with clinical findings. Sedgwick primarily relied on the opinion of
Dr. Andrews, a physician who reviewed the plaintiff’s file but did not evaluate him in person.
Dr. Andrews rejected the doctors’ certificates and MRI results without sufficient explanation.
The Court found that pain caused by arthritis could very well have prevented the plaintiff from
standing eight hours per day, and there is nothing in the benefits plan that excluded the effects of
arthritis. The Court further found that the district court did not abuse its discretion in ordering a
remand for an award of benefits retroactive to the effective date of denial for the full 22—week
period for which benefits would have been available.

In Rosenthal-Zuckerman v. Epstein, Becker & Green Long Term Disability Plan, CV 13-4249-
CBM-CW, 2014 WL 3893385 (C.D. Cal. Aug. 8, 2014), the disputed issue was whether
contributions to the plaintiff’s pension plan as part of her part-time employment constitute
“Actual Monthly Residual Earnings” (“AMRE”) for purposes of calculating her disability
benefit. The plaintiff worked as a trial attorney until she became disabled in 1995. She became
eligible for long-term disability benefits under her employer’s disability plan which is insured
and administered by Unum Insurance Company (“Unum”). During her period of disability under
the plan, the plaintiff worked part-time as a teacher at a high school. In connection with her
work at the school, Plaintiff participated in a 26 U.S.C. § 403(b) pension plan (the “§ 403(b)
Pension Plan”), which allows her to defer a part of her income into a tax-sheltered retirement
account that she cannot access until retirement without incurring penalties. As part of this §
403(b) Pension Plan, the plaintiff’s employer deposits a portion of her bi-monthly compensation
directly into a 8 403(b) Pension Plan account. Under the terms of the disability plan policy, if
the plaintiff works part-time, she can still receive her full disability benefit as long as she does
not earn 20% or more of her pre-disability income. If she earns 20% or more, then there is a pro-
rata reduction in her disability plan benefit. Unum decided that money deposited by the
plaintiff’s employer into the § 403(b) Pension Plan constitutes part of her AMRE although it had
not previously treated these payments as part of the AMRE. Once the payments were included
into AMRE, the plaintiff’s AMRE exceeded the 20% threshold so Unum imposed a pro-rata



reduction in the plaintiff’s disability plan benefit. The court determined that the definition of
AMRE was ambiguous and that the principle of expressio unius est exclusion alterius (“to
express or include one thing implies the exclusion of the other”) resolved the matter in plaintiff’s
favor because Unum did not mention pension plan contributions in the definition of employee
AMRE.

In Smith v. Mut. of Omaha Ins. Co., CV-13-00405-TUC-RCC, 2014 WL 3818513 (D. Ariz. Aug.
4, 2014), the district court adopted the magistrate judge’s report and recommendations finding
that the plaintiff was not disabled under the terms of the relevant short-term disability policy
insured and administered by the Mutual of Omaha Insurance Company. The plaintiff alleged
disability from work resulting from muscle spasticity/myopathy. After Mutual of Omaha denied
her appeal for benefits, she filed suit and requested that the Court review Mutual of Omaha’s
decision for abuse of discretion. However, the Court determined to review the plaintiff’s claim
under a de novo standard of review. The Court observed notations in a consulting doctor’s notes:
“Ms. Smith is comfortably dressed. She was well groomed. All her toenails were painted pink.
Her legs were freshly shaved. She moved about with ease, and did not have any difficulty
walking, standing up from the chair, climbing or moving around on the exam table. She did not
seem to be in any kind of distress.” The Court found that this paragraph as a whole paints a
picture of someone who is capable of activities that are inconsistent with the levels of pain
alleged and describes a person who is able to take care of hygienic needs beyond the basics and
is able to move without discomfort. The Court rejected the plaintiff’s argument that Mutual of
Omabha’s failure to send her to an Independent Medical Evaluation was an abuse of discretion
since she did not identify anything an IME would have established that would have tipped the
scale in her favor. The Court concluded that the plaintiff was not disabled under the terms of the
disability policy after the date on which her benefits were terminated.

In Lamuth v. Hartford Life & Acc. Ins. Co., C13-1832-JCC, 2014 WL 3360322 (W.D. Wash.
July 9, 2014), the court ruled in favor of a former radiologist who sought a declaratory ruling
regarding the date that she first became disabled under a long-term disability plan established
and maintained by her former employer (“the Plan”). The employee welfare benefit plan is
underwritten and insured by Defendant Harford Life and Accident Insurance Company
(“Hartford”), which has authority to grant or deny claims under the Plan. Hartford denied, then
granted, then reversed itself and again denied the doctor’s claim for benefits. After she brought
this lawsuit, Hartford again changed course, re-reviewed the claim, and awarded her benefits.
While the doctor is currently receiving long-term disability benefits under the Plan, the parties
disputed whether she may continue this lawsuit and obtain a declaratory ruling as to when she
first became disabled under the Policy.

In the course of administering her LTD claim, Hartford attempted to change the doctor’s
date of disability to an earlier date (when she started working 35 hours a week, rather than 40



hours, due to her medical condition of multiple sclerosis), which would subject her to a pre-
existing condition exclusion under the Plan. Although Hartford decided to accept the doctor’s
claimed date of disability, which fell outside the pre-existing condition period, the plaintiff
sought a judicial ruling preventing Hartford from re-visiting the issue in the future. Hartford
opposed plaintiff’s motion, arguing that the claim was not moot or ripe and would deprive
Hartford of its right to determine whether she has provided ongoing proof of her disability for the
payment of future benefits. The court disagreed with Hartford, finding that the doctor’s LTD
claim for payment of benefits is moot, but her claim for a clarification of rights regarding the
pre-existing condition limitation and her date of disability is not. Given Hartford’s admissions as
to the doctor’s date of disability, the court granted partial summary judgment in favor of the
disabled LTD plan participant and ordered that her right to benefits may not be precluded on the
basis that the policy’s pre-existing conditions limitation applies based on an earlier date of
disability.

In Mossler v. Aetna Life Ins. Co., CV 13-01945 SJO MRWX, 2014 WL 2944085 (C.D. Cal. June
30, 2014), the plaintiff suffered from the following conditions: (1) fibromyalgia; (2) peripheral
neuropathy; (3) myofascial pain syndrome; (4) spinal stenosis; (5) degenerative osteoarthritis; (6)
degenerative disc disease; (7) radiculopathy; (8) polyarticular gout; (9) anxiety; and (10)
depression. Plaintiff also claimed that he had the following symptoms: (1) extreme chronic pain;
(2) fibro fog; (3) muscle spasms; (4) fatigue; (5) memory loss; (6) muscle pain; (7) joint pain; (8)
morning stiffness; (9) joint swelling; and (10) inability to sit or stand for long periods of time.
The record included ample documentation that the plaintiff suffered from these diseases to
varying degrees. While the physicians operating on behalf of Aetna provided conflicting
evidence regarding these diagnoses, the court noted that inasmuch as any such hierarchy can be
established between conflicting opinions of physicians as to a single patient, the court gives the
greatest weight to the plaintiff’s treating physicians, who have spent some amount of time with
plaintiff and assessed his symptoms over time. Given that Aetna’s reviewing physicians did not
examine the plaintiff and merely confined their reviews to plaintiff’s file, the court found that the
opinions of Aetna’s reviewing physicians should not outweigh the opinions of plaintiff’s treating
physicians, all of whom had in-person contact with the plaintiff.

The court explained that the plaintiff’s primary, and most controversial, diagnosis is
fibromyalgia. Fibromyalgia is a type of muscular or soft-tissue rheumatism that affects
principally muscles and their attachment to bones, but which is also commonly accompanied by
fatigue, sleep disturbances, lack of concentration, changes in mood or thinking, anxiety and
depression. The depression and anxiety associated with fibromyalgia are believed to be
symptoms of this muscular disease, rather than causes of it. Benefits cases involving
fibromyalgia are thorny in that the disease’s symptoms are difficult to quantify because
diagnoses necessarily involve subjective determinations as to patients’ pain level, often relying
largely on the patients” own accounts. However, the plaintiff’s diagnosis of fibromyalgia was



well-documented and based on criteria created by the American College of Rheumatology.
Aetna argued that the plaintiff failed to meet his burden of proving that he was totally disabled
due to fibromyalgia, in part because he provided no objective evidence of fibromyalgia that
would support a total disability finding. In making this finding, Aetna discounted plaintiff’s
subjective reports of pain. The court agreed with the reasoning in other case law and held that an
insurance company cannot demand objective evidence of fibromyalgia in the absence of any
evidence to even raise a question as to the plaintiff’s credibility.

In Kludka v. Qwest Disability Plan, 12-16354, 2014 WL 2915871 (9th Cir. June 27, 2014), the
9" Circuit Court of Appeals affirmed the district court’s grant of summary judgment in favor of
the Qwest Disability Plan, finding that the district court did not err in concluding that QDS, the
third-party administrator of the Plan, did not abuse its discretion in terminating the plaintiff’s
long-term disability benefits. Although QDS committed two procedural errors—failing to
specify what documents the plaintiff could submit to perfect his claim under 29 C.F.R. 8§
2560.503-1(g)(1)(iii) and failing to investigate whether he was still receiving Social Security
benefits—the court found these errors, neither individually nor cumulatively, amounted to an
abuse of discretion. The court also found that the plaintiff did not identify any documents he
could have introduced that would have perfected his claim. Furthermore, the district court did
not err in failing to consider the plaintiff’s extrinsic evidence of QDS’s alleged conflict of
interest since judicial review of an ERISA plan administrator’s decision on the merits is limited
to the administrative record. Because the court did not find that there were any flagrant
procedural abuses by the disability plan, it found that the district court’s exclusion of the
evidence was not an abuse of discretion.

In Nelson v. Standard Ins. Co., 13CV188-WQH-MDD, 2014 WL 2715202 (S.D. Cal. June 16,
2014), the plaintiff filed a motion to amend the court’s previous decision in this case to allow the
plaintiff to request the 9™ Circuit Court of Appeals to hear an interlocutory appeal pursuant to 28
U.S.C. § 1292(b). The plaintiff sought permission to seek an interlocutory appeal as to the
following issue: “Does California Insurance Code Section 10144 limit and regulate Standard
Insurance Company and employers from utilizing a disability insurance policy to employees, as a
part of a benefits package, that limits coverage to 24 months for those employees with mental
impairments-due to the mental condition?” The court had previously dismissed each of
plaintiff’s class action claims and her individual claim based on Section 10144, but permitted
one of her individual claims to move forward. The plaintiff contended that allowing her to
appeal the court’s order dismissing all class and individual claims based on Section 10144 at this
stage of litigation will materially advance the ultimate termination of the litigation by allowing
the 9th Circuit to address this important question of law prior to discovery and months of
litigation. Additionally, the ability to request the Ninth Circuit to hear this appeal provides the



potential class members with an avenue of appeal without requiring them to wait until the
conclusion of plaintiff’s individual ERISA claim. After considering the relevant factors, the
court found that the plaintiff failed to meet her burden of persuading the court that exceptional
circumstances justify a departure from the basic policy of postponing appellate review until after
the entry of a final judgment. In particular, the plaintiff failed to adequately show that there is a
“controlling question of law” within the meaning of § 1292(b), and that an immediate appeal
may materially advance the ultimate termination of the litigation. Accordingly, the court denied
the plaintiff’s motion to amend the order.

In James v. AT&T W. Disability Benefits Program, 12-CV-06318-WHO, 2014 WL 2465081
(N.D. Cal. June 2, 2014), the court found Sedgwick’s denial of long-term disability benefits to be
arbitrary and capricious, where: 1) the disability Plan and its reviewing physicians simply
misstated or failed to consider crucial evidence in the record; 2) the Plan carved the claimant’s
overall disability into discrete parts and did not consider the disability as a whole; 3) the Plan
failed to consider subjective evidence of the claimant’s chronic pain in her favor where the
claimant underwent numerous treatments and took much medication over several years; 4) the
Plan denied the claim for LTD benefits because it argued that the claimant failed to provide any
“objective medical evidence” of an inability to function in the workplace but nothing in the
record, however, showed that it explained to the claimant what might constitute such objective
evidence; and 5) the Plan failed to conduct an investigation where it did not conduct its own in-
person medical evaluation and instead reviewed medical records only. The court declined to
remand the claim determination back to the Plan and instead awarded the claimant with LTD
benefits.

In Takata v. Hartford Comprehensive Employee Ben. Serv. Co., 12-35927, 2014 WL 1815544
(9th Cir. May 8, 2014), the 9" Circuit Court of Appeals upheld Hartford’s denial of LTD benefits
where surveillance videos showing the disability claimant engaging in activities, such as
teaching martial arts classes, were inconsistent with her statements and reported symptoms.
Because of the surveillance, the Court found that Hartford’s failure to provide detailed reasons
distinguishing its benefits decision from that of the Social Security Administration does not
compel a conclusion that Hartford abused its discretion. Additionally, Hartford’s initial denial
letter implicitly notified the claimant that a physician’s recitation of her reported symptoms
would not be sufficient for Hartford to reverse its initial termination of benefits and she did not
present objective medical evidence demonstrating the extent of her disability, even though she
had the opportunity to do so.



EE. Tenth Circuit

. In Menge v. AT&T, Inc., No. 14-1210, _ Fed.Appx.___, 2014 WL 7172350 (10th Cir. Dec. 17,
2014), the pro se Plaintiff brought suit against Defendant for the denial of his short-term
disability claim under AT&T’s Umbrella Benefit Plan No. 1. In deciding whether the decision to
deny Plaintiff’s benefits was arbitrary and capricious, the court took into consideration the fact
that AT&T both funds and administers the plan. But, the court found that such an inherent
conflict of interest has little bearing in this case, given that (1) the Quality Review Unit relied on
the medical opinions of independent physician advisors in upholding the denial of benefits, and
(2) the QRU was operated by Sedgwick (a third-party administrator), rather than AT&T. The
court determined that it cannot conclude that the independent physician advisors selectively
reviewed Plaintiff’s medical records so as to render the denial of benefits arbitrary and
capricious. The court explained that an administrator’s decision to deny benefits need not be the
most logical decision available so long as the decision “falls somewhere on a continuum of
reasonableness—even if on the low end”—the court cannot disturb it. The court found that
because the QRU’s denial of Plaintiff’s short-term disability benefits was a reasonable decision,
it must stand.

In Liebel v. Aetna Life Ins. Co., No. 14-6046, _ Fed.Appx.__, 2014 WL 6791181 (10th Cir.
Dec. 3, 2014), the 10™ Circuit Court of Appeals affirmed the district court’s judgment for Aetna
Life Insurance Company in a claim involving a denial of long-term disability benefits. Plaintiff
suffered from a history of painful back and related problems associated with scoliosis and
exacerbated by injuries, which have been addressed through a series of surgeries ultimately
leading to a fusion from the sacrum through the thoracic spine. Aetna paid Plaintiff disability
benefits for twenty-four months under the disability plan provision tying the determination of
disability solely to the job she had performed. Aetna encouraged Plaintiff to apply for SSDI
benefits, which would reduce the amount of long-term disability benefits that it would have to
pay her. In so doing, Aetna provided the services of a specialized Social Security claims
administration company to represent her. Subsequently, the Social Security Administration
(SSA) determined that she was disabled, meaning that it found her unable to perform not just her
past job but all other occupations available in the national economy. After twenty four months,
the disability plan applies a stricter definition of disability similar to Social Security’s standard.
In connection with its review of Plaintiff’s claim under the stricter definition of disability, Aetna
requested Plaintiff’s medical records, retained physicians to review them and engage in peer-to-
peer consultation with her medical providers, sent her for an independent medical examination
and a functional capacity evaluation, and had a home assessment conducted by a registered
nurse. Aetna concluded that, with a gradual work-hardening program recommended by her
doctor, Plaintiff could perform sedentary work that met the criteria for gainful activity in a
reasonable occupation. Aetna provided Plaintiff with a lump sum of three months’ additional



benefits to cover the program and terminated her long-term disability status. On appeal, Plaintiff
contended that Aetna improperly ignored the contrary SSA determination of disability and
conducted a skewed and incomplete assessment of her claim. She also contended the district
court reviewed Aetna’s decision under an unduly deferential standard. The court found that
under “a substantial-evidence standard,” the independent examination, the functional capacity
evaluation, and the successive reviews of two doctors, all support Aetna’s determination, which
was also largely consistent with later communications from Plaintiff’s physician. The court
noted that the determination was contrary to some earlier opinions but it reflects a reasonable
judgment supported by substantial evidence.

Mayes v. Standard Ins. Co., 13-2111-JAR, 2014 WL 4725452 (D. Kan. Sept. 24, 2014)
(rejecting claimant’s contention that Standard had an affirmative duty to harness further evidence
in support of disability claim and finding that Standard’s LTD benefit determination was not
arbitrary and capricious).

In Buss v. United of Omaha Life Ins. Co., 12-2777 JTM, 2014 WL 4377693 (D. Kan. Sept. 4,
2014), the court found that United of Omaha abused its discretion by terminating the plaintiff’s
claim for long-term disability benefits where the administrator did not become aware of new
information that would justify its changing its decision to pay the plaintiff’s benefits. None of
the updated information cited by the insurer’s medical reviewer showed any improvement in the
plaintiff’s condition. United downplayed the plaintiff’s pain complaints as subjective and
unreliable but the court found that an FCE evaluator’s opinion that the plaintiff was giving
“submaximal effort” is subjective too. The court found that United’s decision might be
reasonable but not when considering its previous decisions that the plaintiff was disabled under
the same information. “To be clear, the court would not require insurers to get their disability
decision right the first time upon penalty of forever being stuck with that conclusion. Rather, the
court requires that an insurer must show substantial evidence to support changing its disability
determination, as it must do to support its initial decision.”

In Bigley v. CIBER, Inc. Long Term Disability Coverage, No. 13-1243, 2014 WL 2958590 (10th
Cir. July 2, 2014), the 10" Circuit Court of Appeals denied the plaintiff a bench trial on the
merits of her long-term disability claim so that she could present evidence. Relying on 10™
Circuit precedent, the court found that in reviewing a plan administrator’s decision for abuse of
discretion, the federal courts are limited to the administrative record (the materials compiled by
the administrator in the course of making the benefit decision). Because it found that a district
court is unable to supplement the administrative record, the court rejected the plaintift’s
argument for a bench trial.



In Holbrooks v. Sun Life Assur. Co. of Canada, 13-3302, 2014 WL 3032230 (10th Cir. July 7,
2014), the 10™ Circuit Court of Appeals affirmed the Sun Life Assurance Company of Canada’s
(“Sun Life) decision to offset the plaintiff’s monthly disability payments from the Veteran’s
Administration (“VA”) against monthly benefits owed to him under a disability policy issued by
Sun Life. The court found that the VA benefits fell unambiguously within the plan’s provision
which permits offsets of benefits provided by a “Compulsory Benefit Act or Law.”

In Nelson v. Aetna Life Ins. Co., 13-5073, 2014 WL 2748424 (10th Cir. June 18, 2014), the 10™
Circuit Court of Appeals affirmed a district court’s decision affirming Aetna’s denial of long-
term disability benefits, which the plaintiff did not appeal to Aetna prior to filing her lawsuit.
The plaintiff alleged disability related to lupus, fibromyalgia, chronic fatigue, and pain. After the
parties filed their opening and response briefs in the district court, the plaintiff received notice of
a fully favorable Social Security Disability Insurance (“SSDI”) decision from the Social Security
Administration (SSA). The SSA found she had been disabled since one day after she stopped
working. The plaintiff filed her reply brief, which asked the district court to supplement the
administrative record with the SSA’s decision or, in the alternative, to remand the matter back to
Aetna so it could consider the SSA’s decision. The defendants filed a motion to strike the reply
brief and to deny the request to supplement the record, which the district court granted. The 10"
Circuit Court of Appeals found that the district court did not err because it is clearly established
that in reviewing a plan administrator’s decision under the arbitrary and capricious standard that
the federal courts are limited to the administrative record. The court also found that there were
no procedural irregularities here that might permit record supplementation under case decisions
outside of the 10™ Circuit. Finally, the court found that Aetna based its decision on the opinions
of five independent specialists and was not arbitrary and capricious.

In Rall v. Aetna Life Ins. Co., No. 13-1213, 2014 WL 1778146 (10th Cir. May 6, 2014), the 10"
Circuit found that Aetna did not abuse its discretion in denying Rall’s LTD benefits because
there was substantial evidence supporting non-disability. The 10" Circuit rejected Rall’s
argument that Aetna’s disregard of its previous finding of disability and the opinion of a
reviewing doctor it hired in the past should increase the weight afforded to the conflict of interest
factor. The 10" Circuit also found that it was reasonable for Aetna to rely on the opinion of a
doctor who only conducted a paper review of Rall’s claim.



FF. Eleventh Circuit

In Braden v. Aetna Life Ins. Co., No. 13-15794, 2014 WL 7331584 (11th Cir. Dec. 24, 2014), the
11" Circuit affirmed the district court’s decision granting summary judgment to Defendants on
Plaintiff’s claim for a lump sum payment of long-term disability benefit payments. Under the
FedEx Long Term Disability Plan (LTD Plan), an employee who the Plan Administrator finds to
have permanent occupational restrictions is entitled to a lump sum payment of LTD benefits
upon termination of employment. Plaintiff injured her back and was unable to perform the
essential duties of her job. Plaintiff was deemed permanent and stationary by Workers’
Compensation, but her treating doctor completed a form indicating that her restrictions were not
permanent. FedEx terminated her employment because it could not accommodate her
restrictions and limitations and Plaintiff sought a lump sum payment of the remaining 18 months
of available LTD benefits. However, Aetna denied Plaintiff’s LTD benefit claim because her
treating doctor did not find her restrictions and limitations to be permanent. Applying this
Circuit’s six-step process for evaluating an administrator’s decision, the court found that Aetna’s
determination, relying on Plaintiff’s treating provider, was not arbitrary and capricious.

Oliver v. Aetna Life Ins. Co., No. 4:13-CV-1947-VEH, 2014 WL 5460855 (N.D. Ala. Oct. 27,
2014) (in upholding denial of LTD benefits under self-funded plan, finding: 1) the SPD
effectively bestowed Aetna with discretionary authority to decide claims under the plan; 2) the
Plan’s decision to deny benefits was de novo correct, where the court found that the plaintiff
failed to objectively establish that the vocational ramifications caused by his impairments
satisfied the plan’s requirements; 3) because of the significant differences between SSA’s test for
disability and the plan’s requirements for disability, the plaintiff’s SSDI award does not
demonstrate that Aetna committed de novo error; and 4) Plan was entitled to offset amount of
SSDI award which went to pay attorneys’ fees because plaintiff did not counter Defendants’
offset position).

Emery v. Am. Airlines, Inc., 08-22590-CIV, 2014 WL 5341881 (S.D. Fla. Oct. 20, 2014) (finding
that denial of long-term disability benefits by self-funded plan was not an abuse of discretion and
that any alleged conflict of interest was only a slight factor in the decision, where Medical
Director for American Airlines made questionable statements, including “I will make this case a
priority to hopefully ensure it does not become a costly permanent medical disability case;”
finding Defendant liable for a civil penalty in the amount of $14,080 for the failure to timely
provide Plaintiff with a copy of the Plan; and denying attorneys’ fees to both parties).



MacDonald v. Anthem Life Ins. Co., 8:12-CV-2473-T-17TBM, 2014 WL 4809534 (M.D. Fla.
Sept. 26, 2014) (finding that Wellpoint delegated discretion to Anthem Life to determine
eligibility and claims for LTD benefits, and concluding that Defendant’s decision to deny LTD
benefits under the “any occupation” definition of disability to Plaintiff was not “wrong” so the
decision to deny further LTD benefits was reasonable).

In Fife v. Coop. Ben. Administrators, Inc., 4:12-CV-3602-VEH, 2014 WL 4470718 (N.D. Ala.
Sept. 10, 2014), the court found in favor of the Plan in a matter involving a denial of long-term
disability benefits. The court set forth its findings in a lengthy opinion. Of note is the court’s
treatment of the plaintiff’s Social Security Disability Insurance (SSDI) award. The court
determined that placed in context, the Supreme Court’s decision in Metropolitan Life Insurance
Co. v. Glenn, 554 U.S. 105 (2008) only notes the relevance of an SSDI award when there is a
conflict of interest. The court reasoned that all of the circuit court cases the plaintiff cited are
“conflict” cases but since the court already determined that there is no conflict here, the SSDI
award is not relevant. Further, even if it was relevant, the court found that the Appeals
Committee did review the favorable SSDI decision.

In Oates v. Walgreen Co., 13-12184, 2014 WL 3934014 (11th Cir. Aug. 13, 2014), the 11"
Circuit Court of Appeals, in a per curiam opinion, affirmed the district court’s entry of final
judgment against the plaintiff in a suit to recover benefits allegedly due to him under the terms of
the Walgreen Income Protection Plan for Pharmacists and Registered Nurses (“the Plan). The
Plan’s Claims Administrator who handles initial claims and determination and appeals is
Sedgwick CMS. Sedgwick determined that the plaintiff is not disabled, contrary to the opinions
of his treating physician and chiropractor and the Social Security Administration’s Independent
Medical Evaluator. The plaintiff had also provided Sedgwick with a Transferable Skills
Analysis which concluded that he does not have the ability to perform any occupation for which
he may be qualified by education, training or experience within his physical capabilities.
Sedgwick retained seven “Independent” Physician Advisers, none of whom observed him
directly, but all who determined that the plaintiff was not disabled. The Court rejected the
plaintiff’s argument that the Plan operated under a conflict of interest, that Sedgwick ignored
relevant and reliable evidence, and that Sedgwick failed to give proper consideration to the
Social Security Administration’s disability determination.

In May v. AT&T Integrated Disability, 13-14006, 2014 WL 3907091 (11th Cir. Aug. 12, 2014),
the plaintiff appealed an entry of summary judgment against her on her claim for short-term



disability benefits allegedly due to her under the terms of the BellSouth Short Term Disability
Plan (“the Plan™). After plaintiff filed suit, the Social Security Administration (“SSA”) approved
her claim for Social Security Disability Insurance (“SSDI”) benefits. On appeal, the plaintiff
argued that she is entitled to a remand so that Sedgwick can decide her claim based on a more
“complete administrative record” that includes the evidence presented to the SSA, relying on
Melech v. Life Ins. Co. of N. Am., 739 F.3d 663, 676 (11th Cir.2014). The 11" Circuit disagreed
and distinguished this case from Melech because in that case the terms of the disability insurance
policy required participants to apply for Social Security Disability Insurance (“SSDI”), and the
administrator was allowed to reduce participants’ benefits under the policy by the amount of any
SSDI received. If the administrator decided to pay a claim before the SSA had reached a final
decision, the administrator was allowed to assist the claimant in obtaining SSDI, to force the
claimant to exhaust her administrative appeals, and to hold the claim open until the SSA had
reached a final decision. The administrator in Melech, however, decided not to pay the plaintiff’s
claim and ignored the plaintiff’s SSDI application and the evidence generated by the SSA
process. In the present case, the terms of the Plan do not require participants to apply for SSDI
benefits and do not reduce Plan benefits by any amount received from the SSA. Thus, it was not
“internally inconsistent” for Sedgwick to decide her claims without waiting for a final decision
from the SSA. The Court also noted that the plaintiff did not explain why any additional
evidence that she submitted or obtained as part of the SSA process was not and could not have
been submitted to Sedgwick before it decided her claims.

In Blair v. Metro. Life Ins. Co., 13-13463, 2014 WL 2809138 (11th Cir. June 23, 2014), the
plaintiff originally filed her ERISA claim against MetLife under ERISA in state court, alleging
that her long-term disability benefits were wrongfully terminated. The plaintiff was disabled
from work by recurrent major depression. MetLife removed the case to federal court, where the
district court ultimately granted MetLife’s motion for judgment as a matter of law. The plaintiff
appealed, arguing that (1) 11" Circuit law entitles her to a remand so that MetLife can issue a
decision in her second administrative appeal; (2) the district court and MetL.ife failed to properly
consider her favorable Social Security Administration (SSA) award; (3) MetLife denied a full
and fair review by failing to inform her of materials needed to perfect her appeal; (4) MetLife
improperly required objective evidence when it terminated her LTD benefits because the Plan
did not require objective evidence; (5) the district court should have considered the evidence that
was submitted during her second appeal; (6) she should have been allowed discovery because a
conflict of interest existed; and (7) it was error for the district court to analyze her ERISA claim
under the six-step ERISA analysis explained in Blankenship v. Metro. Life Ins. Co., 644 F.3d
1350, 1355 (11th Cir. 2011) (per curiam). The court affirmed the district court’s decision and
upheld the denial of LTD benefits.

Discovery



GG. First Circuit

In Tracia v. Liberty Life Assur. Co. of Boston, No. CIV.A. 13-13248-JGD, 2014 WL 6485873
(D. Mass. Nov. 19, 2014), a case involving a denied long-term disability benefit claim, the court
denied Plaintiff’s Motion to Take Limited Discovery because Plaintiff did not meet his burden of
making a showing of colorable bias. Plaintiff sought the number and outcome of medical
reviews undertaken by James Lee Lewis, M.D., Harold E. Gottlieb, M.D. and Ephraim K.
Brenman, D.O., all of whom had participated in the review of his file which resulted in the denial
of his long-term disability claim. Plaintiff had also sought information and documents about the
relationship between Liberty and MCMC LLC, the entity which procured the services of the
doctors for Liberty.

HH. Second Circuit

In In re Bank of New York Mellon Corp. Forex Transactions Litig., No. 11-CV-6969 LAK, 2014
WL 5810612 (S.D.N.Y. Nov. 10, 2014), the court found that a document containing a legal
memorandum originally prepared for Bank of New York Mellon, aimed at securing compliance
with the requirements of ERISA, which the Bank later forwarded to some third-party investment
managers that were associated with the Bank’s pension plan, is protected by the common interest
doctrine and the attorney-client privilege.

In Osberg v. Foot Locker, Inc., 07-CV-1358 KBF, 2014 WL 3427321 (S.D.N.Y. July 14, 2014),
the plaintiff filed a motion for spoliation sanctions against Foot Locker. In this matter, the
plaintiff claims that Foot Locker violated ERISA through converting its defined benefit pension
plan to a cash balance retirement plan by (1) issuing false and misleading plan descriptions in
violation of Section 102(a) of ERISA, (2) breaching its fiduciary duties in violation of Section
404(a) of ERISA, and (3) failing to give plan participants notice in violation of Section 204(h) of
ERISA. On February 23, 2007, plaintiff initiated the instant litigation, claiming that the
converted plan’s “wear-away” effect effectively “froze” certain employees’ benefits, and that
defendants’ adoption of the plan thereby violated ERISA. Defendants collected relevant
documents and notified third parties of the lawsuit but did not issue a litigation hold until
October 8, 2009. The court found that Foot Locker was negligent in its duty to preserve
evidence that would have been helpful to the plaintiff. As such, the court determined that the
appropriate sanction is that the court shall instruct the jury at trial—using wording to be



determined at a later date—that it can infer from the fact that defendants lost certain evidence
that the evidence, if available, would have been favorable to the plaintiff.

In ruling on Liberty Life’s motion for a protective order prohibiting the plaintiff, a long-
term disability claimant, from conducting two depositions for purposes of showing Liberty Life’s
conflict of interest, the court in Cipriani v. Liberty Life Assur. Co. of Boston, 4:12-CV-01335,
2014 WL 2115121 (M.D. Pa. May 21, 2014) allowed depositions of Stephanie Berry and one of
plaintiff’s treating physicians consulted in the review process. Berry is the Liberty Life claim
representative principally responsible for Liberty Life’s final administrative decisions on
plaintiff’s LTD claim. Liberty Life objected because it asserts these depositions are directed
solely to the merits of Liberty Life’s administrative decision, which is not appropriate discovery
in an ERISA action in this posture. However, the court found plaintiff’s proffered evidence of
bias and other good-faith allegations rose to the level such that potential procedural irregularities
or biases merit further discovery. The court further found that “some discovery is warranted to
investigate, not whether Liberty Life’s decision was reasonable based on the merits of the
administrative record, but whether its position as the entity both determining the merits of a
claim and paying benefits presented a structural conflict that did indeed morph into an actual
conflict in this instance.” In allowing the depositions, the court instructed that they should be
narrowly tailored to investigating conflict of interest only and not reexamine the merits of
Liberty Life’s decision or supplement the administrative record with merit-oriented factual
information.

Although the 4th Circuit has yet to weigh in on discovery following the U.S. Supreme Court’s
decision in Metropolitan Life Ins. Co. v. Glenn, 554 U.S. 105, 128 S.Ct. 2343 (2008), a district
court in Bruce v. Hartford, 1:14CV18 JCC/TRJ, 2014 WL 1744827 (E.D. Va. May 1, 2014) held
that discovery was permissible. The district court refused to follow a pre-Glenn case disallowing
conflict-of-interest discovery of third party vendors. The Court rejected the argument that the
discovery judge did not scrutinize the record to find that conflict was an issue in this case and
rejected the argument that the ultimate disposition of the case (whether it is remanded back to
Hartford) disposes of the need for discovery.

1. Third Circuit



In Moran v. Life Ins. Co. of N. Am. Misericordia Univ., 3:CV-13-765, 2014 WL 4251604 (M.D.
Pa. Aug. 27, 2014), the court found that de novo review applied to the denied disability claim
because the language in the Group Policy by Life Insurance Company of North America is silent
regarding the discretion afforded and exercised by the plan fiduciary in making claims decisions.
Moreover, the provision designating LINA as claim fiduciary does not clearly indicate that LINA
has discretion to interpret the rules, to implement the rules, and even to change them entirely. As
such, LINA’s designation as claim fiduciary does not establish that it was granted discretionary
authority under the terms of the Group Policy. Because LINA failed to identify any other
provision in the Group Policy that confers such authority, the text of the Group Policy itself does
not support a finding that the denial of benefits at issue here is subject to arbitrary and capricious
review. Although the Summary Plan Description (the Group Insurance Certificate and
Supplemental Information) grants discretionary authority to LINA, an SPD does not constitute
the terms of the Plan. Because the SPD conferring discretion was not explicitly incorporated into
the Plan, it failed to grant discretionary authority to LINA. Even though de novo review applies,
the court found that limited discovery was appropriate because the Third Circuit has stated that a
court reviewing a benefits decision de novo can consider “any supplemental evidence” submitted
by the parties. The court also found that discovery on the plaintiff’s breach of fiduciary duty
claim against the employer is also warranted irrespective of the standard by which the denial of
benefits at issue is reviewed. In Moran v. Life Ins. Co. of N. Am., 3:CV-13-765, 2014 WL
5342677 (M.D. Pa. Oct. 20, 2014), the court denied LINA’s Motion for Reconsideration of
court’s Memorandum and Order granting Plaintiff’s Motion for Limited Discovery. The court
rejected LINA’s argument that the Memorandum’s failure to explain why the court should
exercise its discretion to supplement the administrative record is an omission that constitutes an
error of law.

JJ. Fourth Circuit

In Boyd v. Sysco Corp., No. 4:13-CV-00599-RBH, 2014 WL 5822785 (D.S.C. Nov. 10, 2014), a
matter involving a denial of health benefits, the court granted Plaintiffs’ Motion to Compel
Defendant to respond completely to Plaintiffs’ interrogatory and specifically include person(s)
involved in compiling the administrative record during the claims phase, pertinent dates of the
compilation of the administrative record during the claims phase, reason(s) Defendants failed to
respond to the request on November 19, 2012, and other pertinent details of the compilation
process during the claims phase. The court denied Plaintiffs’ motion to have Plaintiffs’ Requests
to Admit deemed admitted, where Defendants finalized their investigation and amended their
responses to Plaintiffs” Requests eight days after their deadline and the eight-day delay in
finalizing their investigation will not prejudice Plaintiffs in this action.



KK. Sixth Circuit

In Knox v. Prudential Ins. Co. of Am., No. 3:13-CV-00424-CRS, 2014 WL 7004067 (W.D. Ky.
Dec. 10, 2014), the court overruled Plaintiff’s objections to the magistrate judge’s order denying
discovery of certain underlying or collateral materials related to the medical review of a long-
term disability benefits claim. The court found that Plaintiff was not entitled to: 1) materials
related to the qualifications of nonparty medical reviewers retained by MES and MLS; 2) draft
reports, quality-control notes and edits, and computer screen prints, which MES and MLS
considered strictly internal and did not disclose to Defendant along with their respective reports;
and 3) status and outcome reports consisting of statistical data showing the number of claim files
sent to reviewers and the number of resulting denials of status and outcome reports.

In Bailey v. United of Omaha Life Ins. Co., No. 13-CV-02996 SHL, 2014 WL 5822846 (W.D.
Tenn. Nov. 10, 2014), a matter involving denied long-term disability benefits, the court found
that Plaintiff’s Complaint contained no allegation that United of Omaha acted improperly based
upon its financial conflict of interest. The court determined that Plaintiff is not automatically
entitled to even limited discovery based solely upon the insurer’s inherent conflict of interest and
denied Plaintiff’s motion to compel responses to eight discovery requests pertaining to two
doctors who reviewed Plaintiff’s claim on United of Omaha’s behalf—Dr. Vicki Kalen and Dr.
Joe Ordia.

LL. Seventh Circuit

In Ryan v. Cargill, Inc., No. 1:14CV01183, 2014 WL 5858332 (C.D. Ill. Nov. 12, 2014), the
court found that Plaintiff did not allege specific facts of bias or misconduct warranting discovery
into a structural conflict, with the exception that Plaintiff could seek discovery on Cargill’s
assertion that “the Plan has been consistently administered to require termination after attainment
of both the age and service requirements listed for a Disability Retirement Benefit” since it is an
assertion made by Cargill without any evidence in the record to support it and, without
discovery, Plaintiff has no means of testing the veracity of this statement.



MM. Eighth Circuit

Kostecki v. Prudential Ins. Co. of Am., 4:14-CV-695 JCH, 2014 WL 5094004 (E.D. Mo. Oct. 10,
2014) (in matter involving life insurance plan benefits, granting Plaintiff’s motion to conduct
discovery outside the administrative record where the Plaintiff brought two claims under §
1132(a)(3) and an equitable claim, which are in a category of ERISA-related claims that warrants
discovery outside the administrative record and in accordance with the scope of Fed.R.Civ.P.
26(b)).

Floyd v. Metro. Life Ins. Co., 4:14CV00254 AGF, 2014 WL 5090022 (E.D. Mo. Oct. 9, 2014)
(where MetLife administers but does not fund the long-term disability plan, denying Plaintiff’s
motion for limited discovery seeking MetLife to produce documents which give guidance to
MetL.ife on how to make decisions on disability claims when (i) the SSA has approved the
beneficiary’s claim for disability, (ii) the beneficiary’s conditions meet the severity of an SSA
listing, or (iii) the claim involves asthma or other pulmonary conditions, and any documents
which give guidance to MetLife’s third-party medical experts on how to make decisions on
disability claims involving asthma or other pulmonary conditions).

NN. Ninth Circuit

Healy v. Fortis Benefits Ins. Co., No. 14-CV-00832-RS (MEJ), 2014 WL 5768537 (N.D. Cal.
Nov. 5, 2014) was a matter involving de novo review of a long-term disability benefit denial.
The court granted Plaintiff’s request for discovery seeking guidelines, procedures, or rules that
were applied to Plaintiff’s claim but denying all other discovery requests, including: 1)
communications between the parties regarding Plaintiff’s claim; 2) information about five
medical reviewers that is probative of bias; and 3) depositions of medical reviewers.

In Colaco v. ASIC Advantage Simplified Pension Plan, 5:13-CV-00972-PSG, 2014 WL 3592806
(N.D. Cal. July 18, 2014), the plaintiffs alleged that in December 2010, ASIC and Microsemi
Corporation began to discuss the possibility of Microsemi buying ASIC. The plaintiffs also
alleged that ASIC’s President and Chief Executive Officer promised that contributions to ASIC’s
Simplified Employee Pension Plan would be paid for 2010 and the first half of 2011.



Defendants claimed that the alleged promises could not have been made because ASIC did not
begin discussions with Microsemi until April 2011. Defendants served document requests on
each of the plaintiffs. The 134 requests relate to specific allegations regarding the SEP Plan, and
in particular (1) what promises were made by ASIC’s executives and (2) whether the plaintiffs
signed the releases knowingly and voluntarily. Plaintiffs objected to the document requests,
claiming that (1) the discovery was not authorized under the Employee Retirement Income
Security Act and (2) that the requests were unduly burdensome and harassing. The court found
that discovery beyond the administrative record may be appropriate for claims under ERISA
Section 1132(a)(3) that do not arise from the written ERISA plan terms, as there may be no
administrative record for such claims. Here, the plaintiffs have alleged inequitable conduct and
breach of fiduciary duty on the part of defendants and the discovery would enable the defendants
to prepare defenses for a fair and full trial. The court ordered the plaintiffs to respond to the
discovery requests but declined to sanction them for opposing the discovery since the law was
not well-settled on this issue.

00. Eleventh Circuit

In Smith v. Life Ins. Co. of N. Am., 1:13-CV-2047-VEH, 2014 WL 3747263 (N.D. Ala. July 30,
2014), the plaintiff, a long-term disability claimant, filed a motion to compel the Life Insurance
Company of North America to produce documents related to its conflict of interest in
administering disability claims. The court granted the plaintiff’s discovery requests for
employee performance evaluations for persons involved in administering plaintiff’s LTD claim
and LINA’s claims procedure manual in its entirety. The court also required the parties to confer
to resolve any areas of dispute regarding LINA’s production of emails on LINA’s Outlook
system that contain the plaintiff’s name and/or claim number as search terms pertaining to the
issuance of insurance coverage to the plaintiff or the administration of any claims for the
plaintiff. The court ordered LINA to allow the plaintiff’s counsel to review the documents
between LINA’s subsidiaries and the State of Alabama or its agencies and employees regarding
disability income policies the company marketed or sold in the State of Alabama in the last five
years, including all complaints registered with the Insurance Department of the State of Alabama
by policyholders of the Honda Plan for the same time period. Finally, the court granted
plaintiff’s request for reports referring to LINA’s liability acceptance rates in Alabama for the
past three years for ERISA and non-ERISA claims because LINA’s liability acceptance rates
might reflect the absence of safeguards in place to protect against conflict of interest.



In Kasko v. Aetna Life Ins. Co., CIV.A. 5: 13-243-DCR, 2014 WL 3586085 (E.D. Ky. July 21,
2014), the court partially granted plaintiff’s motion for discovery into Aetna’s alleged conflict of
interest as the administrator and insurer of the plaintiff’s long-term disability policy. The court
found that the plaintiff made a sufficient showing of potential bias to permit further discovery.
More specifically, she offered proof that approximately 85% to 90% of the claims that Aetna’s
reviewing doctor, Dr. Elana Mendelssohn, has reviewed have been recommended “not disabled.”
Further, Dr. Mendelssohn has been criticized by other courts for the content and frequency of
reviews she makes for Aetna. The court found this additional information was sufficient to
justify discovery outside the administrative record. The court permitted discovery into the
compensation and opinions of doctors and vendors for the insurance company.



Exhaustion of Administrative Remedies

PP. First Circuit

In Tetreault v. Reliance Standard Life Ins. Co., 769 F.3d 49 (1st Cir. Oct. 6, 2014), the 1* Circuit
Court of Appeals considered the question of whether ERISA permits a benefit plan to
incorporate the 180-day appeals deadline into the “written instrument” through the summary plan
description. The court decided that a benefit plan may expressly incorporate its internal appeals
deadline into the written instrument through a summary plan description and that, when a benefit
plan does so, a beneficiary’s failure to meet that deadline may bar her attempt to challenge an
adverse benefit decision in court. The court clarified that its holding is a narrow one: it did not
decide that claims procedures must be included in a benefit plan’s written instrument, nor did it
address issues not presented in this case but that, in theory, might arise from the express
incorporation of a summary plan description. The court rejected the plaintiff’s argument that the
Plan should be estopped from enforcing the appeals deadline because it did not produce the
summary plan description when her counsel requested the document prior to submitting her
appeal. The court determined that even if such an argument for estoppel were cognizable under
ERISA, an issue it previously declined to reach, estoppel would not free Tetreault from having to
satisfy the 180—day appeals deadline since any reliance by Tetreault on the written instrument for
the older version of the benefit plan was unreasonable. Reliance Standard twice informed
Tetreault’s counsel that a 180—day internal appeals deadline applied to her case.

QQ. Second Circuit

In Diamond v. Local 807 LaborManagement Pension Fund, No. 14-0676-CV, __ Fed. Appx.___,
2014 WL 6980483 (2d Cir. Dec. 11, 2014), the court affirmed the district court’s dismissal of
Plaintiff’s complaint against the Fund and members of its Board of Trustees because Plaintiff did
not exhaust his administrative remedies prior to filing suit. Defendants suspended Plaintiff’s
pension benefits because he engaged in disqualifying employment as defined by the Plan.
Plaintiff initially requested review of his benefit suspension by the Plan’s trustees but withdrew
his request and filed suit in the district court alleging that Defendants (1) breached their fiduciary
duties to Plan participants by failing to comply with their duties under ERISA; (2) improperly
suspended his benefits; and (3) failed to produce certain documents. Plaintiff argued that he was
not required to exhaust a statutory violation claim and that exhaustion would have been futile.



The court rejected both arguments. In so doing, the court noted that the 2nd Circuit has not
addressed the specific question whether exhaustion is required for statutory ERISA claims but
the 3rd, 4th, 5th, 6th, 9th, and 10th Circuits have held that plaintiffs need not exhaust
administrative remedies before bringing a legal action asserting a violation of the ERISA statute.
Although the district court below agreed and joined the district courts in this Circuit that have
expensed with the exhaustion requirement, the court found that Plaintiff did not allege a statutory
ERISA claim, but rather, a breach of the terms of the Plan, not a statutory violation of ERISA.
Therefore, it did not reach the issue of whether exhaustion is required for a statutory violation
claim. The essence of Plaintiff’s cause of action is based on his theory that Defendants violated
the express terms and conditions of the pension plan. Because Plaintiff was seeking only to
receive benefits under the Plan that he contends were withheld in violation of the terms of the
Plan, he was required to exhaust his administrative remedies. Because he failed to do so, the
court found that his claim was properly dismissed. The court also found that the conclusory
allegations of Plaintiff’s complaint fail to sufficiently allege futility.

RR.  Third Circuit

Cooper v. Alliance Oral Surgery, LLC, No. 13-4479, _ Fed.Appx.___, 2014 WL 6900590 (3d
Cir. Dec. 9, 2014) involved allegations that the 3™ Circuit Court of Appeals described as a
“textbook breach of contract claim.” Plaintiff alleged that: (i) pursuant to an employment
agreement, Defendants were to enroll him in a retirement plan; (ii) Plaintiff did the work
required of him under the agreement; and (iii) Defendants failed to properly enroll him. The
district court held that Plaintiff’s state-law claims based on failure to enroll a beneficiary are
preempted by ERISA because they “relate to” an employee benefit plan. The district court did
not reach the merits of Plaintiff’s claim that Defendants’ conduct violated ERISA because it
found that Plaintiff failed to exhaust his administrative appeals and that such failure was not
excused on account of futility. The 3™ Circuit affirmed the district court, finding that it properly
considered the five-factor test for futility from Harrow v. Prudential Ins. Co. of Am., 279 F.3d
244, 250 (3d Cir.2002). The court rejected Plaintiff’s argument that he was not required to
exhaust a breach of fiduciary duty claim and explained that plaintiffs cannot circumvent the
exhaustion requirement by artfully pleading benefit claims as breach of fiduciary duty claims.
Lastly, the court rejected Plaintiff’s argument that the district court should not have granted
summary judgment on the futility issue without allowing him an opportunity to take discovery
since Plaintiff did not follow the requirements of Federal Rule of Civil Procedure 56(d)3 and no
discovery was outstanding at the time of the district court’s grant of summary judgment.
Accordingly, the court affirmed the district court’s grant of summary judgment for Defendants.



SS. Fourth Circuit

Nwizu v. Lincoln Nat. Life Ins. Co., No. 5:14-CV-617-D, 2014 WL 6908115 (E.D.N.C. Dec. 8,
2014) involved a dispute for dependent life insurance benefits. Defendant filed a motion to
dismiss and Plaintiff filed a motion for voluntary dismissal without prejudice. In her complaint,
Plaintiff alleged that Lincoln National denied her claim for dependent life insurance benefits in
May 2013 but Plaintiff did not allege that she pursued an administrative appeal of the denial.
The 60—day time period within which plaintiff was required to pursue her administrative appeal
has expired and failure to pursue an administrative appeal within the allowed time period may be
a bar further action by this court on her claim for benefits. The court noted the possibility that
Plaintiff could be granted equitable relief from the 60—day deadline by the plan administrator.
Thus, the court granted plaintiff’s motion to dismiss the complaint without prejudice.

Innes v. Barclays Bank PLC U.S.A. Staff Pension Plan, No. 3:14CVv00008, 2014 WL 6769205
(W.D. Va. Dec. 1, 2014) involved a matter where Plaintiff claimed that Defendants failed to pay
benefits to which she was entitled under the Retirement Restoration Plan. Although the
Retirement Restoration Plan does not contain an administrative claims procedure, the court
found that the Plan incorporates the administrative claims procedure set forth in the Restated
Retirement Plan and the participant did not make a formal claim for unpaid Retirement
Restoration Plan benefits in accordance with the procedure set forth in the Restated Retirement
Plan. Accordingly, the court dismissed the claim without prejudice due to Plaintiff’s failure to
pursue or exhaust administrative remedies.

TT.  Sixth Circuit

In Gay v. Nat’l Rural Elec. Coop. Ass’'n Grp. Benefits Program, No. 2:14-CV-253, 2014 WL
5475284 (S.D. Ohio Oct. 29, 2014), the court denied Defendant’s motion to dismiss or,
alternatively, for remand, finding that Defendant’s failure to render a decision on Plaintiff’s
long-term disability claim within the 90-day deadline was not excused based on a “tolling” of the
deadline. The court rejected Defendant’s argument that Plaintiff never “responded” to its request
for information with accurate information since a claimant “responds” to a plan administrator’s
request for information (so as to end the tolling period set forth in § 2560.503-1(i)(4)) at the time



he or she actually responds to the request, without regard to whether he or she produces accurate
(or any) information at that time).

In Williams v. Aetna Life Ins. Co., 13-CV-241-KKC, 2014 WL 5063660 (E.D. Ky. Oct. 8, 2014),
the court found that Plaintiff was excused of any failure to fully exhaust the administrative
process due to Aetna’s failure to provide notice of its denial directly to Plaintiffs in violation of
the procedural protections of section 1133 of ERISA. The court also found that exhaustion
would be futile.

In Taylor v. AK Steel Corp., CIV.A. 13-130-HRW, 2014 WL 1892591 (E.D. Ky. May 12, 2014),
the district court found that the participant failed to comply with ERISA’s administrative
scheme, thus forfeiting the right to appeal the denial of pension benefits where the administrative
remedy available was to commence arbitration proceedings and was explicitly set forth in the
pension plan. The court found that despite “this clear path,” and the assistance of counsel, the
participant did nothing to pursue his claim for pension benefits until filing this lawsuit. As such,
the court dismissed the lawsuit.

UU. Seventh Circuit

In Orr v. Assurant Employee Benefits, 13 C 5535, 2014 WL 2069349 (N.D. Ill. May 19, 2014),
the Court found that a letter titled “NOTICE OF INTENTION TO OPPOSE DENIAL OF
POLICY PROCEEDS” and stating that “[t]his letter is intended to qualify as a First Review of
the denial of benefits as set out [sic] instructions” and that “[t]his letter is claimant’s effort to be
in compliance with the policy term requirement of Notice within 60 days of a Rejection of a
Claim for Benefits to Request Review Proceedings,” but did not identify any particular basis for
further review (only requesting certain documents and advising that the Orrs intended to submit
additional written materials) did not constitute an appeal for purposes of exhausting
administrative remedies.

VV. Eighth Circuit



In Deaton v. Hartford Life & Acc. Ins. Co., 4:13-CV-00688-KGB, 2014 WL 4435635 (E.D. Ark.
Sept. 9, 2014), the court dismissed Plaintiff’s long-term disability claim with prejudice for failing
to timely exhaust administrative remedies within 180 days of the December 17, 2012 letter
terminating his claim for benefits, or June 15, 2013. The letter informed Plaintiff that benefits
would terminate on March 25, 2013. On May 2, 2013, Plaintiff, through his counsel, replied to
Hartford’s denial letter requesting a copy of the policy at issue, additional time in order to submit
an appeal, and confirmation that the appeal period began on March, 25, 2013, when Hartford
stopped paying Plaintiff’s benefits. Hartford responded to the letter by providing a copy of the
policy at issue but did not address the other issues. On May 13, 2013, Plaintiff’s counsel sent
another letter to Hartford stating that the policy required an explanation of the review procedure
upon denial of a claim and again seeking confirmation that the appeal period began on March 25,
2013. Plaintiff’s counsel alleged that he received no response to his May 13 letter, though
Hartford claims it sent him a letter dated May 16, 2013, advising that the 180—day appeal period
commenced upon his receipt of the denial letter. The question the court considered is whether
Hartford’s determination that the plaintiff’s May letters — the only letters sent before the June 15,
2013 deadline to file an appeal — did not satisfy the exhaustion requirement is reasonable, even if
a different, reasonable interpretation could have been made. The court determined that Hartford
reasonably could have construed the May letters as not providing adequate notice of an appeal or
constituting an appeal but instead as mere requests for documents that the plaintiff’s lawyer
sought to review before determining whether to file an appeal in the future.

WW. Ninth Circuit

In Walters v. Odyssey Healthcare Mgmt. Long Term Disability Plan, CV-11-00150-PHX-JAT,
2014 WL 4371284 (D. Ariz. Sept. 4, 2014), the court granted the defendant Plan’s motion for
summary judgment against Plaintiff who moved for a remand to the plan administrator to decide
her eligibility for long-term disability benefits under the Plan. In the course of discovery, the
plaintiff steadfastly refused to comply with any discovery request, including answering
interrogatories, being deposed, or submitting an affidavit based on the argument that
supplementing the administrative record through discovery is forbidden under Ninth Circuit law.
In support of her motions for summary judgment, Plaintiff submitted an affidavit, to which the
defendant objected. The court determined that Plaintiff’s “clearly inconsistent position” vis-a-Vis
supplementing the administrative record with the Affidavit provides the plaintiff an unfair
advantage and prejudices defendants. Therefore, the court held that Plaintiff is judicially
estopped from supplementing the administrative record with the Affidavit and the court only
considered the scant administrative record. Because the court excluded the affidavit on judicial
estoppel grounds, it did not determine whether the Affidavit should also be excluded as a



discovery sanction or defendants’ specific objections based on various hearsay and foundational
grounds. The court also determined that it does not have jurisdiction over this ERISA action
because the administrative record before the court does not support a reasonable inference that
Plaintiff ever filed a claim for long-term disability benefits. Without the prerequisite application
for benefits, Plaintiff does not have an enforceable right under the plan.

XX. Tenth Circuit

In Holmes v. Colorado Coal. for Homeless Long Term Disability Plan, No. 13-1175, 2014 WL
3906853 (10th Cir. Aug. 12, 2014), the plaintiff was a long-term disability claimant who was
disabled by a number of medical conditions, including breast cancer, cataplexy, apnea,
blackouts, diabetes, carpal tunnel syndrome, and neuropathy. When her claim for LTD benefits
was denied, she appealed the denial to the claims administrator. When the administrator upheld
the LTD claim denial, the plaintiff did not pursue a second-level administrative appeal that was
required by the disability policy and which she was informed about with Denial Review
Procedures enclosed with the denial letter. The requirement for a second appeal was not set forth
in the Summary Plan Description. The administrator also took additional time beyond the time
frames set forth in the ERISA Regulations to render a decision on the first appeal, claiming that
it needed additional medical information from her treating providers to make a decision. The
10" Circuit Court of Appeals held that the participant was required to pursue second-level
administrative review before she could file a civil action; the claims administrator’s period to
review a claim for benefits was tolled by the participant’s failure to respond to a request for
additional medical records; the plan’s Summary Plan Description did not reasonably apprise
participants of the plan’s review procedures; as a matter of first impression, ERISA’s deemed-
exhausted provision is limited to actual denials of reasonable review procedures; and the SPD’s
failure to adequately describe the plan’s review procedure did not prejudice the participant.

YY. Eleventh Circuit

Comer v. Gerdau Ameristeel US, Inc., No. 814-CV-607-T-23EAJ, 2014 WL 6473786 (M.D. Fla.
Nov. 18, 2014) involved a suit where Plaintiffs argued that Defendants’ unilateral change to the
Plan breached the parties’ corresponding collective bargaining agreements. The court found that
Plaintiffs did not present a “clear and positive” showing of futility to excuse their failure to



exhaust administrative remedies. The court stayed consideration of claims pending Plaintiffs’
exhaustion of administrative remedies.

In Gallo v. Prudential Ins. Co. of Am., 6:14-CV-556-ORL-37DA, 2014 WL 4059902 (M.D. Fla.
Aug. 14, 2014), the plaintiff was disabled by pain disorder that Prudential classified as a
somatoform disorder, which is a mental illness. Because the long-term disability policy limits
payments for mental illnesses to a 24-month period, Prudential determined that Plaintiff is
entitled to benefits until the end of the 24-month period, or April 17, 2015, so long as he
continues to meet the definition of disability. The plaintiff appealed Prudential’s decision but
Prudential stated that “at this time an adverse claim decision denying benefits beyond [April 17,
2015] has not been rendered.” Prudential noted that it would pay the plaintiff until that date and
would decide in the months closer to that date about continuing benefits. Plaintiff then filed a
Complaint seeking clarification of his rights to future LTD benefits after April 17, 2015.
Prudential partially moved to dismiss the Complaint to the extent that it seeks benefits beyond
April 17, 2015, contending that because it has made no determination with regard to any claim
for benefits beyond that date, such a claim is not ripe. The Court agreed with Prudential and
noted that circumstances may change such that the plaintiff is entitled to receive benefits beyond
the 24-month period, making the Court’s decision on this issue premature — precisely the reason
for requiring the exhaustion of administrative remedies. The Court found that the plaintiff’s
claim was not ripe and dismissed without prejudice for failure to exhaust administrative remedies
under ERISA.

Governmental Plans

Z7Z. D.C. Circuit

In Dickersonv. D.C., CV 09-2213 (PLF), _ F.Supp.3d___, 2014 WL 4851854 (D.D.C. Sept. 30,
2014), twenty-two plaintiffs who are former principals and assistant principals of public schools
in the District of Columbia challenged their non-reappointment to these positions in 2008 and
2009, alleging that after they lost their positions, Chancellor Rhee defamed them by making
statements to the press that attributed the poor state of the District’s schools to their allegedly
ineffective performance as administrators. In their Third Amended Complaint, the plaintiffs
assert a number of claims under both federal and District of Columbia law, including violations
of ERISA. The plaintiffs contended that the District caused them to lose valuable retirement
benefits. The District argued that ERISA does not apply with respect to government employees.
29 U.S.C. § 1003(b)(1) provides that, “the provisions of this subchapter shall not apply to any
employee benefit plan if [ ] such plan is a governmental plan.” ERISA defines “governmental



plan” to include “a plan established or maintained for its employees ... by the government of any
State or political subdivision thereof, or by any agency or instrumentality of any of the
foregoing.” 29 U.S.C. § 1002(32). And “[t]he term ‘State’ includes ... the District of
Columbia.” 29 U.S.C. § 1002(10). The plaintiffs did not file a response to the District’s position.
The court found that the District’s position is correct: ERISA unequivocally exempts
governmental benefit plans—Ilike those of District of Columbia employees—from the scope of
its coverage. Accordingly, the court dismissed the ERISA claim.

In Sharma v. Washington Metro. Area Transit Auth., CV 03-1768 (TFH), 2014 WL 3512866
(D.D.C. July 17, 2014), the plaintiff brought several claims against the defendants, including two
ERISA claims against the Trustees of the WMATA Retirement Plan to recover benefits due
under the plan and for breach of fiduciary duty. Defendants argued that the Retirement Plan is a
governmental plan and that ERISA does not apply to government plans. The plaintiff argued
that the Retirement Plan is not a governmental plan within the meaning of ERISA because it
neither was established nor is maintained by WMATA, and instead operates independently of
WMATA. The court observed that other courts in this circuit and in the Fourth Circuit have held
that the WMATA Retirement Plan is exempt from ERISA. The court rejected the plaintiff’s
arguments, finding that the Plan Document makes clear that WMATA maintains the Retirement
Plan. The court granted summary judgment in favor of the defendants on the plaintiff’s ERISA
claims.

Interpleader Actions

AAA. Fifth Circuit

Vanguard Grp., Inc. v. Shikhabolhassani, No. CIV.A. H-14-0061, 2014 WL 6694802 (S.D. Tex.
Nov. 26, 2014) involved an interpleader action to determine the rightful beneficiary to the
balance remaining in an employer’s Savings Plan. The employee’s spouse signed a consent
permitting the employee to designate as equal beneficiaries his two children from a previous
marriage. The spouse later contested that the consent was invalid because she was forced to sign
it and the notary’s commission had expired. The court found that the Benefits Committee’s
determination to honor the employee’s beneficiary designation was not an abuse of discretion,
because although the requirement that a consent be “notarized” logically implies that the notary’s
commission not have expired, it is undisputed that the spouse signed the form in the presence of
someone she thought was a notary for the purpose of verifying the authenticity of her signature.
The court further found, however, that the Plan did not meet its burden in showing that the
spouse was not entitled to some of the benefit where it appeared that the employee intended the
spouse to receive 2% of the fund.



BBB. Seventh Circuit

In re Shafer, No. 2:13-CV-00405-JMS, 2014 WL 5599064 (S.D. Ind. Nov. 4, 2014) involved an
interpleader action filed by MetL.ife to determine to proper payee of life benefits. The court
found that the decedent, disabled by Alzheimer’s Disease and Parkinson’s Disease, was fully
competent to execute a Power of Attorney giving his daughter the power to change beneficiaries
to any insurance policies he owns. The court also found that an Indiana law giving the
decedent’s daughter the burden of rebutting the presumption of undue influence by clear and
unequivocal evidence since she used the Power of Attorney to change the beneficiary to herself
is preempted by ERISA because Indiana common law would affect the Court’s determination of
whether the beneficiary designation was valid, and, thus, “relates to” an ERISA plan. The court
found that the Power of Attorney was valid and properly used to change the Plan beneficiary
from decedent’s ex-wife to his daughter, who is entitled to the life insurance benefits.

CCC. Eighth Circuit

Hartford Life & Acc. Ins. Co. v. Rogers, No. 3:13-CV-101, 2014 WL 5847548 (D.N.D. Nov. 12,
2014) involved an interpleader action brought by Hartford to determine the allegedly competing
claims for the proceeds of an accidental death and dismemberment insurance policy. The
insured’s husband, who was also the named beneficiary of the policy, pled guilty to murdering
the insured. The court found that ERISA does not preempt North Dakota’s slayer statute because
awarding benefits to the husband is contrary to federal common law and congressional intent for
ERISA and the benefits are payable to the insured’s parents.



Life Insurance & AD&D Benefit Claims
DDD. First Circuit

In Vander Luitgaren v. Sun Life Assur. Co. of Canada, 13-2090, 2014 WL 4197947 (1st Cir.
Aug. 26, 2014), the 1* Circuit Court of Appeals addressed the second case this year involving an
administrator’s use of a retained asset account (RAA) to pay death benefits pursuant to the terms
of an ERISA plan. In Merrimon v. Unum Life Insurance Co., — F.3d —— 2014 WL 2960024
(1st Cir. 2014), the Court held that an insurer, acting in the place and stead of a plan
administrator, properly discharges its duties under ERISA when it pays a death benefit by
establishing a RAA as long as that method of payment is called for by the terms of the particular
employee welfare benefit plan. The Court found that this case could be decided on the basis of
its opinion in Merrimon but it wrote separately to cover points not squarely addressed in
Merrimon. The appellant had the right to withdraw all or any part of his RAA funds at any time
or times; provided, however, that no withdrawal could be for less than $250. Sun Life retained
the right to close the RAA if the balance dipped below $250. In that event, it was obligated to
remit the balance to the appellant. Within a matter of days, the appellant withdrew the full
$151,000. Sun Life then closed the account and mailed the appellant a check for the interest
earned: $74.48. Sun Life challenged the appellant’s statutory standing, which was not raised in
Merrimon. Sun Life argued that because the appellant received the full amount of the death
benefit when that sum was credited to the RAA, he is no longer entitled to a benefit under the
Plan and lacks standing to sue under ERISA. The Court decided to bypass a statutory standing
inquiry and resolve the dispute on the merits, taking no view of whether the appellant has
statutory standing. This case presented different facts than Merrimon because the Plan does not
say that benefits would be paid by means of an RAA. In the circumstances of this case,
however, the Court found that this is a distinction without a difference. The Plan at issue here
states: “The Death Benefit may be payable by a method other than a lump sum. The available
methods of payment will be based on the benefit options offered by Sun Life at the time of
election.” The establishment of an RAA was among the payment options offered by Sun Life
and plan sponsors have considerable latitude to set the terms of a plan, including terms that spell
out how benefits are to be paid. The Court’s decision turned on two important considerations:
the language of the Plan and the fact that Sun Life gave the appellant immediate and unfettered
access to the promised benefit in its entirety.

In Merrimon v. Unum Life Ins. Co. of Am., 13-2128, 2014 WL 2960024 (1st Cir. July 2, 2014),
the 1% Circuit Court of Appeals held that Unum’s use of Retained Asset Accounts (RAAs) as a
method of paying life insurance benefits on behalf of ERISA-governed benefit plans did not
constitute self-dealing in plan assets in violation of ERISA section 406(b) or offend Unum’s duty



of loyalty toward the class of beneficiaries in violation of ERISA section 404(a). Unum had
retained the credited funds in its general account and paid the plaintiffs interest at a rate of one
percent (substantially less, the plaintiffs alleged, than the return Unum earned on its portfolio).
The district court determined that Unum’s use of RAAs did not constitute self-dealing but
awarded class-wide relief totaling more than $12,000,000 after finding the use of RAAs as a
breach of the duty of loyalty. The 1st Circuit Court of appeals reversed the district court on the
latter determination.

EEE. Third Circuit

In Cole v. Guardian Life Ins. Co. of Am., No. 13-4104, _ Fed. Appx.__ 2014 WL 6808358 (3d
Cir. Dec. 4, 2014), Guardian denied Plaintiff’s claim for AD&D benefits for the death of her
sister, where Plaintiff was not designated as a beneficiary but served as co-administrator of the
decedent’s Estate. In a previous interpleader action between the parties concerning a basic life
insurance benefit, the parties settled the claim whereby Plaintiff received one-third of the
proceeds. In the dispute for AD&D benefits, the district court granted summary judgment for
Guardian on the basis that Plaintiff lacked standing to bring the claim because she was not a
beneficiary or participant in the plan. Plaintiff argued that the previous action finally determined
that the Appellant/Plaintiff is a proper beneficiary under the ERISA Plan, and that this finding
has collateral estoppel effect, precluding a determination that she or the Estate is not a
beneficiary. Collateral estoppel bars a party to an earlier action from litigating an issue in a later
action if: (1) the identical issue was previously adjudicated; (2) the issue was actually litigated,
(3) the previous determination was necessary to the decision; and (4) the party being precluded
from relitigating the issue was fully represented in the prior action. The 3" Circuit found that the
issue of whether she or the Estate was a beneficiary of the Plan was not actually litigated and
determined by a valid and final judgment since the action ended with a settlement agreement that
controlled the division of the basic life insurance benefit. The court rejected Plaintiff’s other
argument that either she or the Estate has standing as a beneficiary under the Plan, because there
are no other named beneficiaries. This argument was based on Plaintiff’s contention that the
enrollment form was fraudulent and therefore invalid. The court noted that Plaintiff cited no
evidence in the record of fraud and that her argument relied on highly speculative and
unsupported conjecture. Accordingly, the court affirmed the decision of the district court.

In Chanthavong v. Union Sec. Ins. Co., No. 3:13CV2666, 2014 WL 5642113 (M.D. Pa. Nov. 4,
2014), the court granted summary judgment in favor of Plaintiffs in a dispute over the
interpretation of a life insurance policy with an accidental death benefit. The court found that a



policy exclusion — providing that no benefit will be paid when an accidental death is caused,
directly or indirectly, by a disease — does not apply where the decedent accidentally drowned in
his bathtub, where the Defendant maintained that the death was caused in part, indirectly or
directly, by a seizure disorder).

In Lake v. Aetna Life Ins. Co., CIV.A. 13-5889 JEI, _ F. Supp. 3d ___, 2014 WL 5339325
(D.N.J. Oct. 21, 2014), a matter involving a denied claim for AD&D benefits, the court denied
the plaintiff’s motion for judgment on the pleadings and granted Aetna’s motion for summary
judgment. The decedent was killed as a result of a single-car crash when his vehicle veered off a
road and struck a tree. The crash investigation report described the relevant roadway as straight,
level, and clearly marked with painted lines. There was no traffic on the road when decedent
crashed and it was dark and slightly rainy. The decedent sustained massive internal injuries as a
result of the crash and died as a result of those injuries. A toxicology report based on blood
drawn postmortem found that the decedent’s blood alcohol concentration was 0.133%. The legal
limit under New Jersey law is 0.08% w/v. AD&D benefits are payable if “you suffer a bodily
injury caused by an accident; and if, within 365 days after the accident and as a direct result of
the injury, you lose ... your life.” Benefits are not payable for a loss “caused or contributed to by
... [a]n intentionally self-inflicted injury .... [or][a] covered person’s being intoxicated or being
under the influence of narcotics unless administered or consumed on the advice of a physician.”
Aetna denied Plaintiff’s claim for AD&D benefits after completing its review of the police and
toxicology reports because the Plan’s language precluded coverage where an accident was
caused or contributed to by the decedent’s intoxication. Plaintiff alleged that she mailed a letter
requesting that Aetna reconsider its decision to deny AD&D benefits but Aetna claimed it did
not receive any correspondence from plaintiff until after the appeal deadline when her counsel
contacted Aetna and requested a copy of the Plan.

With respect to plaintiff’s Rule 12(c) motion, the court declined to exercise its discretion
to treat the motion for judgment on the pleadings as a motion for summary judgment because she
presented no documentary evidence outside the pleadings. The court denied the plaintiff’s 12(c)
motion because it determined that Aetna’s Answer clearly raises issues of material fact and
asserts affirmative defenses that preclude judgment on the pleadings. Plaintiff would not be able
to recover under this court’s review of her claim for denial of benefits if the evidence supports
Aetna’s position that the decedent was intoxicated and that his intoxication caused or contributed
to his death. She also would not be able to recover if she did not exhaust her administrative
remedies. Since Aetna’s Answer raises issues of material fact as to the level of decedent’s
intoxication at the time of his accident, and whether Plaintiff exhausted her administrative
remedies, judgment on the pleadings would be inappropriate.

Aetna moved for summary judgment on two grounds: (1) Plaintiff failed to exhaust her
administrative remedies, and (2) even had Plaintiff exhausted her administrative remedies, she



has not presented facts sufficient to show that Aetna’s decision to deny her claim for benefits
was arbitrary and capricious. Considering Aetna’s inherent conflict of interest, the court
determined that Aetna’s decision was based on substantial evidence. The decedent’s BAC far
exceeded New Jersey’s legal intoxication limit. The police report established that the decedent
was the only vehicle involved in the accident, which occurred on a straight and level roadway
with properly painted lines and free of any hazards. Plaintiff submitted no evidence during either
the administrative process or to this court in support of her argument that the BAC reading from
blood drawn ninety minutes, or even three hours, following the decedent’s car crash did not
provide a factual basis for determining his level of intoxication at the time of the incident. The
court reasoned that the plaintiff could have presented evidence regarding when the decedent
consumed alcohol, how much he consumed, and whether he had eaten a meal before driving—
information that could have called Aetna’s reliance on the toxicology report into question.
Although the court noted that the rain and darkness that night may have played a role in the
incident, based on the above facts, it would be unreasonable to find that Aetna’s determination
that the decedent’s intoxication at least “contributed to” the accident was arbitrary and
capricious. The court determined that there is no basis for concluding that Aetna’s role in
interpreting and making payments pursuant to the Plan infected its decision to deny benefits.
Since the court held that a reasonable factfinder could not find Aetna abused its discretion in
denying benefits under the Plan, it declined to reach the question of whether the plaintiff
exhausted her administrative remedies.

Mraz v. Aetna Life Ins. Co., 3:12-CV-805, 2014 WL 5018862 (M.D. Pa. Oct. 7, 2014) involved a
denial of supplementary life insurance benefits. The court found that procedural irregularities
Plaintiff attributed to Aetna were mere clerical errors having no legal consequence and that
Aetna’s reliance on the medical evidence of record was logical and appropriate.

In Malishka v. Metro. Life Ins. Co., CIV.A. 13-0516, 2014 WL 4851509 (E.D. Pa. Sept. 30,
2014), the court granted MetLife’s motion for summary judgment in a denial of life insurance
claim. The court found that MetLife did not abuse its discretion in determining that the decedent
did not work enough hours per quarter to be eligible for coverage.

In Estate of Jennings ex rel. Jennings v. Metro. Life Ins. Co., CIV.A. 13-5376 JBS, 2014 WL
4723147 (D.N.J. Sept. 22, 2014), the court granted summary judgment to MetLife in a disputed
life insurance matter, where the employer cancelled the life insurance coverage and stopped
paying premiums to MetLife six months before the participant’s death. The court declined to
determine the liabilities of unnamed third parties for the alleged mistakes in cancelling the
coverage.



In Guthrie v. Prudential Ins. Co. of Am., CIV.A. 12-7358 JLL, 2014 WL 3339549 (D.N.J. July 8,
2014), the plaintiff is a beneficiary of the Accidental Death Insurance Policy issued to a plan
participant, who died in a single vehicle motorcycle accident. He was intoxicated at the time of
his death. At issue in this dispute is $270,000 in accidental death benefits provided by the
Prudential Insurance Company of America to the decedent through an employee benefit plan
governed by ERISA. The plaintiff brought a claim for wrongful denial of benefits under ERISA
Section 502(a)(1)(B). The issue the court considered is whether an exclusion contained in the
relevant policy-generally precluding recovery where the death results from operating a vehicle
while being legally intoxicated-applied to bar the plaintiff’s claim for benefits. The court
granted Prudential’s motion for summary judgment, finding that the evidence contained in the
administrative record provided a reasonable basis for and substantial evidence supporting
Prudential’s decision to deny the plaintiff’s claim for accidental death benefits. In particular, the
evidence substantially supported Prudential’s finding that the participant was legally intoxicated
at the time of the accident and death.

FFF. Fourth Circuit

In Lewis v. Life Ins. Co. of N. Am., 13-1980, 2014 WL 2978547 (4th Cir. July 3, 2014), the 4"
Circuit Court of Appeals, in an unpublished per curiam opinion, affirmed a district court’s order
granting summary judgment to the Life Insurance Company of North America in a civil action
alleging breach of fiduciary duty under ERISA based on LINA’s denial of a claim for benefits
under an employer-sponsored life insurance policy. The court found that under the plain
language of the policy, the plaintiff was not entitled to benefits. The court also rejected the
plaintiff’s arguments that LINA was bound by an eligibility determination made by the plan
sponsor and that the life insurance policy was ambiguous and should have been construed in her
favor.

GGG. Fifth Circuit

In Ellis v. Reliance Standard Life Ins. Co., No. 14-50284, _ Fed.Appx.___, 2014 WL 6879124
(5th Cir. Dec. 8, 2014), the 5th Circuit Court of Appeals determined that Reliance Standard did
not abuse its discretion in calculating the death benefit paid to Plaintiff following her husband’s
death in 2011 using his 2009, as opposed to his 2010, income, where her husband stopped
working in 2010 due to disability. The relevant policy provides that the death benefit will be



paid in the amount of two times earnings, rounded to the next higher $1,000, subject to a
maximum of $700,000. “Earnings” is defined as the amount of wages the employer paid to the
insured as reported on his W-2 form for the year just before the “date of loss.” “Date of loss™ is
not defined in the general definition section of the policy and Plaintiff argued that the term is
ambiguous and should be held to mean “date of death.” The court disagreed, finding that
language in the waiver provision makes clear that the date when coverage under the waiver
provision begins is the day that the insured became totally disabled irrespective of the use of the
term elsewhere in the contract. The waiver provision provides that the amount of insurance
continued will be the amount that was in force at the time that Total Disability began, and that
this amount will not increase. As such, the date of loss must be the date of disability under this
provision. If the date of loss could be defined as the date of death then it would be possible for
the amount of insurance to increase if the insured earned more money in the year before death
than in the year before disability, but this increase is prohibited by the terms of the waiver
provision. It is uncontroverted that the decedent was not “Actively at Work,” as defined in the
policy, after November 19, 2010 when he became disabled and began receiving disability
benefits. Thus, RSL reasonably concluded that the date of loss was November 19, 2010 and it
had to look to W-2 income from the previous year, 2009, to calculate the death benefit. The
court found that the district court did not err in granting Reliance Standard’s motion for summary
judgment.

In Rice v. ReliaStar Life Ins. Co., No. 13-30639, _ F.3d___, 2014 WL 5431994 (5th Cir. Oct.
27, 2014), the 5" Circuit Court of Appeals affirmed the district court’s grant of summary
judgment for ReliaStar on Plaintiffs’ claim that ReliaStar improperly denied them accidental
death benefits. Plaintiff’s argued that: 1) under ERISA, there is a federal common law
presumption in favor of accidental death; 2) because ReliaStar both pays death benefits and
evaluates claims for those benefits, there was an inherent conflict of interest that the district court
failed to consider; 3) the district court improperly deferred to ReliaStar’s factual determinations.
The court declined to decide whether there is a federal common law presumption in favor of
accidental death, because even if there were, it would affirm the district court’s grant of
summary judgment for ReliaStar. ReliaStar relied on an administrative record that supported its
finding that Rice’s death was not accidental. The administrative record contained evidence that
Rice was suicidal and had been drinking heavily on the day he was shot. Rice took eleven
prescription pills while drinking, and told the bartender at the bar where he had been drinking
that he left his pills behind because “it’s over.” Rice was also heard revving the engine in his
truck while the garage was closed, suggesting he may have been trying to kill himself through
carbon monoxide poisoning. Further, Rice approached police officers with a loaded weapon
even after the officers told him to put his gun down and told the officers “I want to commit
suicide.” The sheriff’s investigation committee found a note Rice left his sister that appeared to
be a suicide note. Because the administrative record was replete with factual evidence that



ReliaStar relied on in determining that Rice’s death was not accidental, the conflict of interest
factor was not significant.

In McGinn v. Metro. Life Ins. Co., CIV.A. 11-3025, 2014 WL 4443487 (E.D. La. Sept. 9, 2014),
the court determined that MetL.ife did not abuse its discretion in denying Accidental Death and
Dismemberment Insurance benefits pursuant to the “Exclusion for Intoxication” provision where
the decedent’s blood alcohol content was 0.37%, over four times the legal limit in Louisiana.
The beneficiary objected to MetLife’s determination based primarily on the coroner’s report that
the decedent lived for thirteen hours before he died from lack of medical attention. The
beneficiary argued that the decedent would have survived if medical attention had been timely
and provided a medical opinion supporting this claim. As such, the presence of alcohol in the
decedent’s blood stream played no role in the decedent’s demise. MetLife sought the opinion of
Dr. Elyssa Del Valle, who concluded that, within a reasonable degree of medical certainty, it can
be determined that the decedent’s injuries were such that he would have died shortly after the
crash and there would not have been any time at all to treat his life threatening injuries. With
respect to the coroner’s report, Dr. Del Valle stated that the time of death given by the coroner
was the time he was found, not the time of his actual death. He was in full rigor as of the time of
the autopsy. Dr. Del Valle concluded that he died at the time of the accident. The Chief
Investigator of the coroner’s office confirmed in a telephone conversation that the coroner’s
office cannot by law speculate what the time of death may have been, but can only indicate the
date and time of when the decedent’s body was observed and pronounced. Based on the facts
presented in the administrative record, the Court found that MetLife’s conclusion that the
decedent’s intoxication contributed to his death is supported by Dr. Del Valle’s report, which is a
piece of concrete evidence that clearly supports the basis for its denial. Furthermore, the
plaintiff’s doctor’s report and opinion are undermined by their reliance on the time of death
listed on the coroner’s report, which clearly corresponds with the time that the decedent’s body
was discovered and which the coroner’s office stated was not representative of an actual time of
death.

In McCorkle v. Metro. Life Ins. Co., 13-30745, 2014 WL 2983360 (5th Cir. July 3, 2014), the 5"
Circuit Court of Appeals, in an unpublished opinion, reversed a summary judgment decision that
was in favor of a plan beneficiary, concluding that MetL.ife did not abuse its discretion when it
denied benefits on the basis of substantial evidence that the decedent committed suicide, which is
an exclusion for payment of life insurance benefits under the ERISA plan at issue.

In Green v. Life Ins. Co. of N. Am., 13-60049, 2014 WL 2609863 (5th Cir. June 11, 2014), the 5"
Circuit Court of Appeals upheld Life Insurance of North America’s (“LINA”) denial of benefits



to plaintiffs, beneficiaries of two Accidental Death and Dismemberment (“AD&D”) policies the
plan participant-decedent held with LINA through his employer, Northrop Grumman
Corporation. The covered plan participant died from head injuries sustained while operating a
boat intoxicated. The policies defined a “Covered Accident” as a sudden, unforeseeable,
external event that results, directly and independently of all other causes, in a Covered Injury or
Covered Loss. The Covered Accident must also not be excluded under the terms of the policies.
The policies excluded any injury due to operating any type of vehicle while under the influence
of alcohol or any drug. Reviewing LINA’s decision de novo, the court found the accident
excluded under the policies, rejecting the plaintiffs’ argument that the term “vehicle” did not
encompass a boat. The court determined that the usage of the word “vehicle” in the policies
unambiguously reinforces a generally accepted meaning of “vehicle” as including a boat and that
Mississippi and federal law’s definitions of “vehicle” and “motor vehicle” failed to create an
ambiguity concerning the term “vehicle.” Because there is no ambiguity and the plain meaning
of “vehicle” includes a boat, the court found that the death fell within the policies’ explicit
exclusion for accidents involving the operation of a vehicle while intoxicated.

In Parsons v. Metro. Life Ins. Co., 13-60895, 2014 WL 2547733 (5th Cir. June 6, 2014), the 5"
Circuit Court of Appeal upheld MetLife’s denial of ERISA-governed accidental death and
dismemberment benefits where the decedent was found unresponsive in his truck after having
worked for around two hours outside in warm weather and the cause of death was listed as
“cardiac arrest” with a possible contributing factor of “heat.” MetLife determined that his death
was not covered by the policy, which only pays benefits in the event of a covered “accident.”
The court agreed that in and of itself, cardiac arrest is not an “external incident,” so the death is
covered only to the extent that the cardiac arrest was caused by something that constitutes an
accident under the plan. The court found that the claims administrator did not abuse its
discretion in finding no such accident because the court could not say that there is no “rational
connection” between the facts presented and the administrator’s conclusion that the cardiac arrest
was not caused exclusively by a heat-related accident where the decedent had other medical
conditions which may have contributed to the cardiac arrest.

The matter of Couvillion v. Reddy Ice Corp., 12-CV-204, 2014 WL 1922769 (M.D. La. May 14,
2014) involved Metlife’s denial of life insurance benefits to a widow who was the designated
beneficiary of her late husband’s group life insurance policy. The plaintiff and MetLife both
filed motions for summary judgment, which the district court denied because it determined that
genuine issues of fact exist as to the date that the participant’s employment ended and whether
the employer continued to pay premiums on his behalf. Because the Plan reserved discretion to
MetLife to make claim decisions (entitling it to some degree of deference), the court determined
that a trial is necessary to determine whether a conflict of interest exists in this case and



subsequently what standard of review the Court should utilize under that determination.
Additionally, the court reasoned that the factual issues set forth must also be resolved to the
court’s satisfaction before the Court can determine whether MetLife made a legally correct
interpretation of the Plan or abused discretion in denying Plaintiff’s claim.

HHH. Sixth Circuit

In Tonguette v. Sun Life & Health Ins. Co. (U.S.), No. 14-3095,  Fed.Appx.___, 2014 WL
7243337 (6th Cir. Dec. 22, 2014), the 6" Circuit reversed and remanded the district court’s
judgment in favor of Sun Life in a dispute involving denial of life insurance benefits when the
decedent died within a 91-day period to convert group coverage to an individual policy. The
Plan provides that a “Claim may be made for a death benefit if you die during the 31 day period
during which your insurance may be converted to an individual policy.” Sun Life interpreted the
Plan to deny benefits since the decedent died after the first 31 days following his coverage under
the Plan. However, when a participant is not informed of his conversion option, the conversion
period extends to 91 days. The decedent died before the end of the 91* day and his beneficiary
argued that life benefits should be payable although the decedent had not converted his coverage.
The court found that when read in the broader context of the plan, there are two significant
reasons to favor Plaintiff’s reading of the disputed language, and none to favor Sun Life’s. The
court also found that Sun Life lacked discretion to reject Plaintiff’s interpretation of the disputed
language here.

In Rainey v. Sun Life Assur. Co. of Canada, No. 3-13-0612, 2014 WL 7156517 (M.D. Tenn.
Dec. 15, 2014), where the court previously held that Plaintiff’s wife paid for and expected to
receive full benefits of $934,000 under the life and AD&D policies at issue and her employer
breached its fiduciary duty which led to this action, the court awarded Plaintiff a surcharge in the
amount of $784,000 (face value minus amount already paid) against Defendant.

Van Loo v. Cajun Operating Co., No. 14-CV-10604, 2014 WL 6750453 (E.D. Mich. Dec. 1,
2014) involved a dispute concerning Basic Life and Accidental Death and Dismemberment
benefits and Supplemental Life Insurance benefits insured by Reliance Standard, where the
employer permitted decedent to enroll in coverage exceeding the guaranteed limit and failed to
request evidence of good health, finding that: 1) employer was not a proper party to the
Plaintiffs’ claim under 29 U.S.C. § 1132(a)(1)(B) to recover denied benefits; 2) Plaintiff
adequately pled claim for breach of fiduciary duty under 29 U.S.C. § 1132(a)(3) based on alleged



misrepresentations; 3) equitable estoppel claim against both Defendants failed to state a claim
because the plan language unambiguously does not provide for any scenario in which an insured
could obtain effective coverage over $300,000 without submitting proof of good health for
approval by Reliance Standard; 4) claim for unjust enrichment should be dismissed because it
seeks recovery of benefits already provided for under 29 U.S.C. § 1132(a)(1)(B); 5) employer
had no statutory obligation to fulfill Plaintiffs’ request for documents evidencing that Defendants
provided decedent with an EIF form or requested that she complete an EIF form such that
employer is not a proper defendant to 29 U.S.C. § 1132(c) claim; 6) Plaintiffs cannot recover
statutory penalties from Reliance under 29 U.S.C. § 1132(c) based on de facto administrator
theory and violations of 8 1133; and 7) Plaintiffs are not entitled to a jury trial.

In Rainey v. Sun Life Assur. Co. of Canada, 3-13-0612, 2014 WL 4979335 (M.D. Tenn. Oct. 6,
2014), the court found in favor of the participant in a Section 502(a)(3) claim against the
employer, where the employer allowed the participant to enroll for AD&D insurance, confirmed
that she had enrolled, accepted her payments for the greater coverage, and never took any steps
to correct her erroneous enrollment such that she was not permitted to make informed decisions
about that coverage and/or other options.

In Yasko v. Reliance Standard Life Ins. Co., 12 C 02658, 2014 WL 2940536 (N.D. Ill. June 30,
2014), the plaintiff sued Reliance Standard Life Insurance Company (“Reliance”) to recover
accidental death benefits from an insurance policy issued to her husband. He died of a
pulmonary embolism after traveling by air from Chicago to Mexico. The parties dispute
revolved around whether lung cancer or a March 2010 surgery were contributing factors to the
husband’s death, the former excluding payment of benefits under the AD&D plan. No autopsy
was performed and his Mexican death certificate states that his cause of death was massive
pulmonary thromboembolism and secondarily lists under contributing causes ‘“cancer pulmonar,’
that is, lung cancer. Reliance denied the plaintiff’s claim for accidental death benefits as well as
an appeal of that decision in 2011 because it determined that lung cancer is a sickness and/or
disease (not an injury) that contributed to his death. The plaintiff then brought suit under ERISA
against Reliance. In denying Reliance’s motion for summary judgment, the court found that
since there is no language in the Reliance policy that explicitly removes pulmonary embolism or
other injuries attributable to airplane flights from coverage, the husband’s pulmonary embolism
after flying was an “Injury,” and an “accident,” under the policy’s terms. Reliance argued that
the husband’s previous surgery was a contributing cause to his death and the policy excludes
coverage where medical or surgical treatment is a contributing factor. The court further found
that Reliance has the burden of proving that the exclusion applies and it did not meet its burden
as a matter of law.

b



II. Eighth Circuit

In Dollarhide v. USAble Life, 4:14CV00196 SWW, 2014 WL 5332466 (E.D. Ark. Oct. 20,
2014), the court found that the denial of life insurance benefits was not an abuse of discretion
where the evidence was undisputed that the employer cancelled the Policy and that the decedent
was responsible for converting his policy to an individual policy but did not attempt to do so and
did not exhaust administrative remedies.

In Lanpher v. Metro. Life Ins. Co., CIV. 12-2561 JRT/JSM, 2014 WL 4829084 (D. Minn. Sept.
29, 2014), the court concluded that it was an abuse of discretion and an unreasonable
interpretation of the policy documents for MetL.ife to find that although the long-term disability
claimant had fulfilled all of the enrollment requirements, he was not entitled to benefits because
of a determination that he was not “covered” at the time of his disability because premiums had
not been paid. The plan language did not expressly make coverage contingent upon the
employee’s payment of premiums. The court granted Plaintiff’s Section 1132(a)(1)(B) claim
and concluded that he would alternatively be entitled to equitable relief on account of MetLife’s
breach of its fiduciary duty.

In Olsen v. Standard Ins. Co., 13-CV-576 SRN/TNL, 2014 WL 4113092 (D. Minn. Aug. 20,
2014), the Court upheld Standard Insurance Company’s denial of life insurance benefits under an
ERISA plan which covered a principal and shareholder of a law firm who had become disabled
by cancer but continued to perform work for the firm before she passed away. The decedent
submitted a claim for long-term disability benefits and listed August 21, 2010 as the date she
became unable to work at her occupation as a result of disability. The Employer’s Statement
noted that the decedent’s last full day of work was August 20, 2010 but that she worked two full
days on October 25, 2010 and January 10, 2011. Because she was the firm’s managing partner,
she utilized remote access and other alternatives when she was able. Standard approved her LTD
claim and she remained the managing officer at the firm until April 14, 2011. She supervised the
development and implementation of the firm’s new strategic plan and attended meetings of the
firm’s Strategic Planning Committee on January 10, 2011, and April 12, 2011 (for at least eight
hours on each of those days). In addition, she continued in her role as Chair of the Board of
Directors and maintained an office at the firm’s Minneapolis location until her death on July 4,
2011. The firm submitted a claim for life insurance benefits on the plaintiff’s behalf, asserting
that the decedent was covered by the basic Policy in the amount of $500,000 and enclosed copies



of her time records to demonstrate that she had been “actively at work” several times between
January 1, 2011, and June 30, 2011. Standard explained that while the decedent was at work
after January 1, 2011, the Group Policy states that one must “complete one full day of Active
Work as an eligible Member.” According to Standard, the decedent ceased to be a Member on
August 21, 2010, given that she no longer regularly worked 20 hours each week. In addition,
Standard asserted that the decedent continued to meet the definition of Totally Disabled from
August 21, 2010, until she died, because she was unable to perform the material duties of her job
with reasonable continuity. Therefore, Standard reasoned that because the decedent ceased to be
a Member and was Totally Disabled from August 21, 2010, from which time, until the date of
her death, she was covered under Waiver Of Premium, she did not meet the Active Work
Requirement when she completed one full day of work on January 10, 2011, or on any date
thereafter. Consequently, she did not become eligible for the new coverage amount of $500,000
for Principals/ Shareholders. Rather her coverage continued under Waiver Of Premium was
$100,000: her Plan 1 Life Insurance on the day before she became Totally Disabled in August,
2010. Standard found that Plaintiff was entitled to $100,000 in basic life insurance, but not to
the additional $400,000. While the Court did not agree that Standard’s interpretation of the
Policy language at issue is the best, or even preferable, interpretation, the Court found that it
comports with the Policy’s plain language, was consistent with the plan’s goals, and did not
conflict with ERISA.

In Hall v. Metro. Life Ins. Co., 13-1332, 2014 WL 1813156 (8th Cir. May 8, 2014), the 8"
Circuit Court of Appeals upheld MetLife’s denial of life insurance benefit claim to a surviving
spouse who was named in the will as the sole beneficiary of her late husband’s life insurance
policy but where the beneficiary designation form he completed previously named his son as the
beneficiary. The decedent had signed a change of beneficiary form changing the beneficiary
from his son to his spouse but the form was never submitted to MetLife and the terms of the life
insurance plan required that any beneficiary designation form be submitted within 30 days after
it was signed.

The Court found that MetLife’s decision to deny benefits was not an abuse of discretion
where MetLife determined that the will did not provide a written request satisfactory to MetL.ife
because: (1) a will cannot dispose of non-probate assets, such as the proceeds of an insurance
policy, and (2) even if a will could do so, this will did not purport to designate the spouse as the
beneficiary of the policy proceeds; rather, it identified the person to whom “life insurance and
benefits” payable to Dennis’s estate should be distributed. According to MetLife, a life
insurance policy payable to someone other than Dennis’s estate, such as this one, is unaffected
by the terms of the will.

Further, although the contents of the beneficiary-change form were adequate to effect a
change in beneficiary, because the Plan expressly required the participant to submit a written



beneficiary-change request within thirty days of signature for it to be effective, MetLife did not
abuse its discretion in refusing to give effect to the change-of-beneficiary form. The 8" Circuit
rejected the spouse’s argument that the Summary Plan Description (“SPD”) that MetLife
distributed to her late husband did not contain the 30-day deadline requirement, and that the SPD
should prevail over the underlying Plan. Although the 8" Circuit previously said that an SPD
provision prevails if it conflicts with a provision of a plan, that rule is inapplicable when the plan
document is specific and the SPD is silent on a particular matter. In this case, the Plan is
unambiguous: a written request to change the beneficiary of the life insurance policy must be
submitted “within 30 days of the date You Sign the request.” The SPD’s silence on this point
does not trump the Plan’s clear requirement.

JJJ. Ninth Circuit

In Brown v. Connecticut Gen. Life Ins. Co., No. C 13-5497 PJH, 2014 WL 7204936 (N.D. Cal.
Dec. 17, 2014), Plaintiff brought a single cause of action under 29 U.S.C. § 1132(a)(1)(B),
seeking a determination that she is entitled to reinstatement of the waiver of premium benefits
under her employer’s group life insurance policy, an injunction mandating an award of waiver of
premium benefits to Plaintiff for the maximum period under the Plan, reimbursement of
premiums paid, and attorney’s fees and costs. The court denied Plaintiff’s Rule 52 Motion for
Judgment and granted Defendant’s motion, finding that Plaintiff’s claim of Total Disability is
based solely on her claims of depression and cognitive impairment and Plaintiff failed to satisfy
her burden of proving that she continued to be disabled after September 19, 2012.

In Affonso v. Metro. Life Ins. Co., 12-16250, 2014 WL 2872226 (9th Cir. June 25, 2014), the 9"
Circuit Court of Appeals affirmed a district court’s grant of summary judgment to Metropolitan
Life Insurance Company (“MetLife”) in this ERISA action arising from MetLife’s partial denial
of benefits to the plaintiff under his wife’s supplemental life insurance policy. The court found
that the unambiguous Morgan Stanley Benefits Plan (“Plan”) terms limited the wife’s eligibility
for supplemental life insurance coverage to $500,000 based on her benefits eligible earnings of
$53,017.73, even though the Benefits Center website permitted her to apply for $1,000,000 of
coverage. The Summary Plan Description and the 2010 Benefits Enrollment Highlights booklet,
both available to the wife, clearly limited coverage to “a maximum of the lesser of ten times [the
employee’s] Benefits Eligible Earnings ... or $5,000,000.” The Certificate of Insurance issued
by MetL.ife contained the same limitation. The court found that this clear coverage limitation
and the plaintiff’s knowledge of it was affirmed by Plan representatives, who repeatedly told the
plaintiff and his wife that they would be contacted to adjust discrepancies in the wife’s



application. Because the coverage limitation was unambiguous, the plaintiff’s conditional
receipt, waiver, and equitable estoppel defenses fail. The court further found that the deduction
of a premium at the $1,000,000 coverage level at most confirms that the wife was covered when
she died, but does not negate the clear limitation on her coverage.

KKK. Tenth Circuit

Reiling v. Sun Life Assur. Co. of Canada, No. 6:13-CV-01349-JAR, 2014 WL 6895951(D. Kan.
Dec. 5, 2014) involved a claim for accidental death benefits where the decedent died in a car
crash while driving with a suspended license—a class B misdemeanor under Kansas law. In this
case, the court found that there is no indication that Defendant has taken steps to reduce potential
bias. Thus, in light of Defendant’s financial interest in denying benefits in this case, the court
found that the conflict of interest is entitled to some weight. The court found that the term
“criminal act” is ambiguous but because both interpretations are reasonable, the court upheld
Defendant’s interpretation that violation of K.S.A. § 8-262(a)(1) is a criminal act. However, the
decedent’s driving while suspended did not cause her death here. Under LaAsmar, Kellogg, and
Fought, the policy’s definition of “accidental death” does not support Defendant’s use of “but-
for causation” to deny benefits in this case. Accordingly, the court found that Sun Life abused
its discretion in denying benefits based on the policy exclusion applicable to “committing or
attempting to commit an assault, felony or other criminal act.” The court awarded accidental-
death, seat belt, and air bag benefits totaling $101,250, and prejudgment interest using the
current Kansas rate of 10%.

In Malenski v. Standard Ins. Co., CIV-11-408-SPS, 2014 WL 5320645 (E.D. Ok. Oct. 17, 2014),
the court upheld Standard’s denial of AD&D benefits where the participant’s cause of death was
due to complications of cerebral edema and herniation due to dehydration and electrolyte
abnormalities and acute gastroenteritis complicated by heat exhaustion. The death was ruled an
“accident” by the doctor who performed the autopsy but Standard’s reviewing doctor determined
that gastroenteritis constituted an existing sickness that contributed to her accidental death.

In Memmott v. United of Omaha Life Ins. Co., 1:13-CV-25-DB, 2014 WL 4628548 (D. Utah
Sept. 15, 2014), the district court adopted the magistrate judge’s report and recommendation in
favor of the plaintiff on a denial of life insurance benefits for her deceased spouse. The disputed
issue was whether the spouse was covered under the life insurance policy as of August 1, 2012.
United of Omaha denied the claim based on its determination that the spouse was not actively at



work on August 1* and worked less than full-time at home. On July 30, 2012, the plaintiff’s
spouse went to his employer’s physical location for work (a car dealership). Part way through
the day, his manager directed him to work from home by phone because he coughed up blood.
The spouse had July 31, 2012 as a regular day off. When he did not feel better on August 1st, his
manager directed him to continue working from home. On that day, the plaintiff’s spouse
received and made some work phone calls at home, including closing one joint deal for which he
received a commission. The court determined that the plaintiff’s spouse was actively at work on
August 1*. The employer perceived the plaintiff as actively working on August 1 and 2, 2012,
and considered him a full-time employee until he died. The court found that the specific number
of hours worked on the date of eligibility does not bear materially on the issue of whether he
actively worked that day. The court determined that the hours actually worked have even less
relevance in this case where the dealership compensated him based on vehicles sold not based on
hours worked. The court ordered United of Omaha to pay benefits rather than remand the claim
for further evaluation since the “Court can only conclude that United of Omaha developed the
record as far as it could.”

In McFarland v. UPS Ground Freight, Inc., 12-2135-JPO, 2014 WL 3740086 (D. Kan. July 30,
2014), the plaintiff filed suit under ERISA challenging the denial of life insurance benefits for
her deceased spouse. The result in this case largely hinged on application of the so-called
“mailbox rule” to certain delinquency notices sent by the insurer to the insured. The plaintiff’s
husband was employed by Overnite and had enrolled in an optional supplemental life insurance
plan through Aetna Insurance Company for “basic plus 2 times pay” (i.e., equal to one year’s
pay, plus twice one year’s pay). In 2005, Overnite was acquired by UPS and the decedent’s life
insurance coverage transferred from the Aetna policy to UPS’s Flexible Benefits Plan (“the
Plan”), under a Prudential policy. Under the Plan, participants are required to pay for their
premiums after a leave of absence extends beyond twenty days. During his employment, the
deceased spouse was mailed plan information setting forth this requirement. After the spouse
had been on leave from work for more than twenty days, Aon Hewitt (the third-party billing
administrator), sent the decedent three direct bills for premium payments, followed by
“confirmation-of-coverage” letter stating that his life insurance and other benefits were
terminated due to the failure to make the premium payments. These mailings were not returned
as undeliverable. The court found that the defendants presented detailed and very persuasive
evidence to raise the presumption that the mailings were received her spouse and that the life
insurance coverage was properly canceled according to the terms of the ERISA plan.



LLL. Eleventh Circuit

Young v. UnitedHealth Grp. Life Ins. Plan, No. 2:13-CV-1738-VEH, 2014 WL 5519974 (N.D.
Ala. Oct. 31, 2014) involved a matter where the AD&D policy provides benefits for the death of
an insured who sustained a bodily injury resulting directly from an accident and independently of
all other causes. The court found that Plaintiff provided no evidence that her husband’s death
was due to an accident that was independent of all other causes, including alcohol, and that she
produced no evidence to counter all of the evidence which established that alcohol was a
contributing cause.

In a per curiam decision in Snow v. Boston Mut. Life Ins. Co., 13-15067, _ Fed.Appx.___, 2014
WL 5285981 (11th Cir. Oct. 16, 2014), the 11" Circuit Court of Appeals affirmed the district
court’s final order in favor of Boston Mutual and Plaintiff’s former employer on Plaintiff’s claim
for life insurance benefits. Plaintiff alleged that Boston Mutual wrongfully denied payment of
approximately $115,000 in life insurance benefits and sought equitable relief claiming that
Boston Mutual, as plan administrator and claims adjudicator, breached certain fiduciary duties.
Boston Mutual issued a group life insurance policy to Meadowcraft to insure the life and death
component of Meadowcraft’s long-term disability plan. The Plan included a waiver of premium
provision allowing the coverage to continue if an employee became disabled. The deceased
participant worked at Meadowcraft until he became disabled, and then died at the age of 66 years
and 9 months. Under the Plan, when a disabled employee’s waiver of premium claim is
approved, his life insurance will be kept in force under certain conditions, but in no event beyond
the Normal Retirement date in effect as of the date of disability. Additionally, if an employee
leaves his job due to disability, the Policyholder may keep the employee’s insurance in force
until the Policyholder chooses to stop it or until the employee’s normal retirement date,
whichever is earlier.

The Plan defines “Normal Retirement Date” as the “normal retirement date provided for
by the Policyholder’s published or accepted personnel practices.” Because the Plan defines
“Normal Retirement Date” in reference to Meadowcraft’s “published or accepted personnel
practices,” it was necessary for the district court to examine extrinsic evidence of Meadowcraft’s
personnel practices to determine the Normal Retirement Date. This did not make the plan term
ambiguous; courts may look to sources outside of an ERISA plan to determine the meaning of a
term that the plan does not define. Moreover, the court determined that the district court did not
clearly err in construing the Normal Retirement Date to be 65 year old. This age was found in a
summary of Meadowcraft’s 401(k) plan, which provided that “your normal retirement age is the
date you reach age sixty-five,” and in testimony from Meadowcraft human resources employees.



The court found that the district court did not err in concluding that the participant’s life
insurance coverage lapsed prior to his death at age 67, and that Plaintiff was not entitled to any
benefits under the Plan. The court also rejected Plaintiff’s claim that the district court erred in
concluding that only the Plan Administrator owed fiduciary duties to the participants since the
disclosure obligations are statutorily vested with Plan Administrators and Boston Mutual was not
the Plan Administrator.



Medical Benefit Claims

MMM. Second Circuit

Gates v. United Healthcare Ins. Co., No. 11-CV-3487 (KBF), 2014 WL 5800573 (S.D.N.Y.
Nov. 7, 2014) involved a putative class action disputing UHIC’s calculation of benefits and
claims procedures under the United Healthcare Choice Plus Copay Plan. The court found that:
(1) the Calculation of Benefit methodology is unambiguous; (2) that injunctive relief is not
available for past violations under § 502(a)(1) or § 502(a)(3) — for either benefits determinations
or claims procedures; and (3) while Plaintiff might be able to state a claim against a plan sponsor
for co-fiduciary liability, the only relief sought for such violation is injunctive relief, which is
unavailable to Plaintiff or otherwise procedurally nonsensical.

In Roe v. Empire Blue Cross Blue Shield, 12-CV-04788 NSR, 2014 WL 1760343 (S.D.N.Y. May
1, 2014), the Court dismissed a class-action ERISA Section 510 claim brought against Blue
Cross for excluding benefits to a same-sex spouse. Section 502(a)(3) of ERISA allows a plan
participant “to enjoin any act or practice which violates any provision of this subchapter” or “to
obtain other appropriate equitable relief (i) to redress such violations or (ii) to enforce any
provisions of this subchapter[.]” 29 U.S.C. § 1332(a)(3). Section 510 states, in relevant part,

It shall be unlawful for any person to discharge, fine, suspend, expel, discipline, or
discriminate against a participant or beneficiary for exercising any right to which he is
entitled under the provisions of an employee benefit plan ... or for the purpose of
interfering with the attainment of any right to which such participant may become
entitled under the plan ....

29 U.S.C. 8 1140. The Court reasoned that Section 510 has consistently been excluded from
application to allegedly discriminatory plan terms, especially by courts in the 2™ Circuit. The
“discrimination” proscribed by that section was not intended to conflict with the strong policy
under ERISA that has long been held to allow plans to provide benefits under terms as it sees fit.
Relying on Inter—-Modal Rail Emps. Ass’n v. Atchison, Topeka and Santa Fe. Ry. Co., 520 U.S.
510, 515 (1997), the Court noted that an employer enjoys the flexibility to amend or eliminate its
welfare plan, and may, for example, choose not to provide benefits to spouses at all. As such,
the Court determined that Jane Roe suffered no adverse employment action in this case as she
remains employed by St. Joseph’s.



NNN. Third Circuit

In Salvatore v. Blue Cross of Ne. Pennsylvania, 3:13-CV-02975, 2014 WL 4626849 (M.D. Pa.
Sept. 15, 2014), the plaintiff alleged, among other counts, that Blue Cross violated her rights
under the medical benefit plan by deciding to rescind the entire policy rather than pursuing
alternative remedies where the plaintiff failed to disclose certain pre-existing medical conditions
in her application for coverage. The plaintiff argued that Blue Cross should have chosen to
retroactively increase her policy rates instead of rescinding, relying on Eighth Circuit case law
which permits but does not require retroactive rescission of an ERISA employee benefit plan
when the policyholder makes innocent material nondisclosures during the enrollment process.
Although this case has never been adopted by the courts of the Third Circuit, it nonetheless is
consistent with the general law of fiduciaries under ERISA, which requires, among other things,
that a fiduciary discharge his duties with respect to a plan solely in the interest of the participants
and beneficiaries and for the exclusive purpose of providing benefits to participants and their
beneficiaries. However, the plaintiff has not alleged that the benefit plan makes alternative
remedies available or that Blue Cross had the power under the terms of the plan to retroactively
and unilaterally change the policy rate and then bill for the balance. The court noted that it is
possible that the policy gives Blue Cross the power to do this, and, if so, it is arguable that a
retroactive increase in premiums would have better accorded with Blue Cross’s fiduciary duties
than rescission. Absent any allegations that such policy terms exist, the court found that the
complaint did not adequately allege an ERISA violation and dismissed the claim without
prejudice.

In Mirsky v. Horizon Blue Cross & Blue Shield of New Jersey, 13-4121,  Fed. Appx. ___, 2014
WL 4784385 (3d Cir. Sept. 26, 2014) (not for publication), the 3" Circuit Court of Appeals
affirmed the district court’s grant of summary judgment in favor of a plan participant who was
denied continuing inpatient treatment for bulimia after determining that the participant satisfied
all of the requisite criteria for demonstrating that continued treatment was medically necessary.
In determining the proper scope of the record, the court rejected Horizon’s contention that the
District Court erred by considering documents that Permedion reviewed during the external
appeal of the plaintiff’s benefit denial, but which Horizon had not had the opportunity to
consider during its internal review. Horizon argued the scope of the record should be limited to
the information Horizon reviewed during the plaintiff’s internal second level appeal. The court
agreed with the District Court that although Permedion’s review was conducted by an external
body, the District Court concluded that the external review was “part of Horizon’s clearly
articulated review process,” and evidence introduced during that appeal was therefore part of the
record. The disputed part of the record included letters from the plaintiff’s treating physicians



and therapists, which the court deemed highly relevant to assessing whether the final decision to
deny coverage for continued inpatient treatment was supported by substantial evidence. After
denying the plaintiff coverage under the Plan, Horizon was required by regulation to provide for
a review that takes into account all comments, documents, records, and other information
submitted by the claimant relating to the claim, without regard to whether such information was
submitted or considered in the initial benefit determination. The Plan provided for two internal
appeals and one external review, during which the plaintiff was permitted to supplement the
record with information that had not been before Horizon at the time of the initial coverage
denial. Because the external review was the last appeal conducted prior to the filing of this
action, information considered during that review was properly before the District Court and
considered in the appeal.

OO0O. Fourth Circuit

In L.B. ex rel. Brock v. United Behavioral Health Wells Fargo & Co. Health Plan, 3:13-CV-
00176-MOC, 2014 WL 4636850 (W.D.N.C. Sept. 16, 2014), the court found in favor of the
plaintiff, who brought suit against the defendant for denying the plaintiff’s claim for benefits at
an out-of-state, acute in-patient psychiatric care facility. Before deciding the merits of the
plaintiff’s claim, the court rejected the plaintiff’s argument that documents outside of the Plan,
even summary plan descriptions (“SPDs”), do not provide terms which this court can enforce
even if those extra-Plan documents are incorporated by the Plan by reference. The court
determined that Amara in no way prohibits a Plan from specifically incorporating SPDs or other
extra-Plan documents. Amara stands for the proposition that ERISA requires courts to enforce
the language of the plan, not the language of plan summaries. As to the merits of UBH’s denial
of coverage, the court found that its decision was unreasonable because UBH failed to follow its
own Level of Care Guidelines and grant coverage under one of the specified criteria. UBH’s
own guidelines mandate coverage where any one criteria is met, not denial where any one
criteria is not met.

PPP. Fifth Circuit

In Hollingshead v. Aetna Health Inc., No. 14-20158,  Fed.Appx.___, 2014 WL 5560255 (5th
Cir. Nov. 4, 2014), in a per curiam decision, the 5™ Circuit Court of Appeals affirmed the district
court’s dismissal of Plaintiff’s ERISA claims in matter where the Plaintiff brought a putative



class action against Aetna Health Inc. (“Aetna”) alleging that Aetna violated ERISA by
immediately denying medical claims pending receipt of no-fault insurance information. The
plan under which benefits were denied contains a provision outlining the effect of No—Fault Auto
Insurance vis-a-vis coverage under the Plan. First-party auto insurance coverage is considered
primary and the Plan coordinates the benefits payable under the Plan with the first-party benefits
that automobile insurance pays or would pay without regard to fault for the same covered
expenses. The Plan also contains a provision that requires a claimant to furnish all information
that may be required by the claims administrator or else the claim will be delayed or denied.
When the plaintiff’s son was seriously injured in an automobile accident and hospitalized, the
plaintiff submitted numerous medical claims for this treatment to Aetna and Aetna requested
information from the plaintiff about the applicability of any no-fault insurance coverage. Aetna
pended processing of the claims until it received this information. Rather than provide Aetna
with any of the requested information about the applicability or not of no-fault insurance
coverage, the plaintiff filed the instant putative class action lawsuit leveraging two ERISA claims
against Aetna. First, he asserted claims under ERISA § 502(a)(1)(B) to “recover all unpaid,
properly submitted medical expenses incurred under the clear terms of the plan or policy, and all
statutory, equitable, or remedial relief as deemed appropriate.” Second, he brought a claim under
ERISA § 502(a)(3) for equitable relief for breach of fiduciary duty. The district court dismissed
these claims, finding that the breach of fiduciary duty claim could not be maintained given that
the plaintiff had an adequate mechanism for redress of denied benefits under § 502(a)(1)(B).

With respect to the § 502(a)(1)(B) for Aetna’s purportedly immediate “denial” of medical
claims pending receipt of no-fault insurance information, the district court concluded that the
plaintiff failed to state a claim under § 502(a)(1)(B) given that Aetna acted in accordance with
the express terms of the Plan. Based on the “COB” provisions, Aetna acted in accordance with
the terms of the Plan by requesting the PIP-coverage information before adjudicating the
plaintiff’s claims. On de novo review, the court found no error in the district court’s dismissal of
the plaintiff’s ERISA claims. The court explained that its decision in Tolson v. Avondale Indus.
Inc., 141 F.3d 604 (5th Cir.1998) is fatal to the plaintiff’s claim because the fact that the plaintiff
cannot prevail on his claim under § 502(a)(1) does not make his alternative claim under 8
502(a)(3) viable. Lastly, the court perceived no error in the district court’s denial of the
plaintiff’s motion for leave to file a second amended complaint.

QQQ. Sixth Circuit



In Williams v. Aetna Life Ins. Co., 13-CV-241-KKC, 2014 WL 5063660 (E.D. Ky. Oct. 8, 2014),
the court found that Aetna’s refusal to pay for Plaintiff’s intravenous immunoglobulin treatment

for her selective immunodeficiency condition was arbitrary and capricious where Aetna changed
its rationale for denying coverage from “experimental or investigational” to “failure to conduct a
trial discontinuation of treatment” and Aetna did not meaningfully investigate claim.

In Cent. States, Se. & Sw. Areas Health & Welfare Fund v. First Agency, Inc., 13-2077, 2014
WL 2933225 (6th Cir. July 1, 2014), the 6™ Circuit resolved a “coordination of benefits” dispute
in favor of an ERISA-governed medical plan, based on the “rule of legal etiquette” that when an
ERISA plan and an insurance policy contain conflicting coordination of benefits clauses, then as
a matter of federal common law the terms of the ERISA plan must be given full effect. In this
case, Central States and Guarantee Trust both issued insurance coverage for the same claims.
Central States’ contract says that it will pay only if Guarantee Trust does not. Guarantee Trust’s
contract insists that it will pay only if Central States does not. Central States, an employee
benefit plan governed by ERISA, provides health insurance for Teamsters and their families.
Guarantee Trust, an insurance company, provides sports injury insurance for student athletes.
This case involved thirteen high school and college students, all athletes and all children of
Teamsters. Each of them holds general health insurance from Central States and sports injury
insurance from Guarantee Trust. Each suffered an injury while playing sports (most often
football) between 2006 and 2009, after which they sought insurance coverage from both
insurance companies. Each time Guarantee Trust refused to pay the athlete’s medical expenses,
and each time Central States picked up the bill under protest. The 6™ Circuit held that primary
responsibility for the sports injuries falls on Guarantee Trust. However, with respect to Central
States’ relief, the court found that the district court erred in awarding a money judgment in the
amount of benefits paid by Central States since the award is legal restitution, not equitable
restitution, authorized by ERISA Section 502(a)(3).

RRR. Seventh Circuit

In Jacquez on behalf of Jacquez v. Health & Welfare Dep’t of Constr. & Gen. Laborers’ Dist.
Council of Chicago & Vicinity, No. 13-CV-9221, 2014 WL 6888459 (N.D. Ill. Dec. 4, 2014), the
dispute centered on the denial of physical and occupational therapy for a plan participant
diagnosed with cerebral palsy and spastic quadriplegia. The Claim Committee determined that
this therapy was excluded under the Plan’s exclusion for Maintenance or Developmental Care.

In so doing, the Committee did not consider additional information submitted as part of a second
voluntary appeal, wherein Plaintiffs submitted information supporting that the therapy was also



for pain management. The court found that the Committee abused their discretion in the second
appeal and remanded for a fresh administrative decision.

SSS.  Eighth Circuit

In Nystrom v. AmerisourceBergen Drug Corp., CIV. 13-557 DSD/JJK, 2014 WL 4348234 (D.
Minn. Sept. 2, 2014), the court granted summary judgment in favor of the defendant in a matter
involving the denial of residential treatment at an eating disorder treatment center. The court
found that abuse of discretion review was applicable based on the Plan’s provision that Aetna
“shall ... act as fiduciary solely for health benefit determination and final review of denied claims
for health benefits under the Plan,” and the Administrative Services Agreement that the company
“hereby delegates to Aetna ... authority to make determinations on behalf of
[AmerisourceBergen] with respect to benefit payments under the Plan and to pay such benefits.”
Such language, although not a model of clarity, tracks the Eighth Circuit’s standard for the
abuse-of-discretion standard. The court found that there was substantial evidence in the record
supporting the denial of benefits and Aetna did not abuse its discretion by crediting the opinions
of its reviewing doctors over the plaintiff’s treating doctors.

In Lord v. Aetna Life Ins. Co., 8:14CV131, 2014 WL 5307496 (D. Neb. Oct. 16, 2014), the court
found Aetna’s decision to deny medical benefits for X-STOP surgery was not an abuse of
discretion where the court found that Aetna based its decision on identified medical reasons and
literature, there was no ambiguity as the Policy clearly excludes the X-STOP surgery and
Plaintiff definitely knew that the defendant would not pay for his surgery due to the exclusion
but he chose to proceed with the surgery on his own, and there was no good cause to allow
evidence outside of the administrative record.

In M.K. v. Visa Cigna Network POS Plan, 1:13CV73DAK, 2014 WL 5163908 (D. Utah Oct. 14,
2014), a matter involving denial of medical benefits for residential treatment of an eating
disorder and mental health problems, the court found that Cigna’s decision of medical necessity
was not an abuse of discretion. The court determined that Plaintiff was in a physically stable
condition, she had never received any treatment for eating disorders or mental health issues, and
a less intensive treatment could reasonably have been tried before 24—hour residential treatment.



In Windstream Corp. v. Da Gragnano, 13-1723, 2014 WL 3056820 (8th Cir. July 8, 2014), an
employer brought an action seeking declaratory judgment that it could unilaterally terminate or
modify its ERISA plan for retiree participants at any time, and the union intervened, asserting a
breach of contract claim against employer under the Labor-Management Relations Act (LMRA).
The district court granted the employer’s motion for summary judgment and dismissed union’s
claim for failure to state a claim. To obtain a reversal of the district court judgment, the 8"
Circuit Court of Appeals found that the plaintiff must demonstrate that the plan language, when
viewed in the light of relevant extrinsic evidence, is “reasonably susceptible” to his claim that the
company agreed to vest retiree benefits permanently. The court held that benefits under the plan
were not vested at the levels in place when the participants retired, and thus employer could
unilaterally modify the premium subsidy it paid to the participant.

TTT. Ninth Circuit

In Bay Area Roofers Health & Welfare Trust v. Sun Life Assurance Co. of Canada, No. 13-CV-
04192-BLF, 2014 WL 5795042 (N.D. Cal. Nov. 6, 2014), a dispute between a multiemployer
Taft-Hartley Trust and its stop-loss insurer, the insurer declined to pay for medical services of
the dependents of an employee who provided a false Social Security number to obtain
employment. The court granted summary judgment to the insurer on Plaintiff’s ERISA §
502(a)(3)(B)(ii) claim seeking a declaratory judgment that Defendant possesses no power to
determine eligibility for benefits for Plan participants, that the Plan administrator properly
exercised its discretion to determine that Participant X was eligible to receive benefits under the
Plan, and that all expenses paid on behalf of Participant X’s dependents were properly paid
expenses of the Plan, because Plaintiffs’ request would amount to the Court issuing an advisory
opinion where no case or controversy exists. Further, Plaintiffs have not shown any injury under
ERISA that is traceable to Defendant’s actions in denying reimbursement under the stop-l0ss

policy.

In Pac. Shores Hosp. v. United Behavioral Health, 12-55210, 2014 WL 4086784 (9th Cir. Aug.
20, 2014), the plaintiff was covered under the Wells Fargo & Company Health Plan (the “Plan”),
governed by the Employee Retirement Income Security Act of 1974 (“ERISA”). United
Behavioral Health (“UBH?”) is a third-party claims administrator of the Plan. The plaintiff was
admitted to Pacific Shores Hospital (“PSH”) for acute inpatient treatment for severe anorexia
nervosa. UBH refused to pay for more than three weeks of inpatient hospital treatment. UBH
based its refusal in substantial part on mischaracterizations of plaintiff’s medical history and
condition. PSH continued to provide inpatient treatment to Jones after UBH refused to pay.



Jones assigned to PSH her rights to payment under the Plan. The Court found that UBH abused
its discretion in denying payment for the treatment. The Court noted that it wrote twenty-three
years ago in Horan v. Kaiser Steel Retirement Plan, 947 F.2d 1412 (9th Cir.1991), that the Court
will uphold a plan administrator’s decision if it is grounded in “any reasonable basis” and that
this language in Horan could be read to mean that it should make an “any reasonable basis”
determination without looking at all the circumstances of the case. However, the Court
explained that facts should not be considered in isolation and that in the wake of MetLife v.
Glenn, this unrealistic reading of the any-reasonable-basis test is not good law when an
administrator operates under a structural conflict of interest. It is also not “good law” even when
an administrator is not operating under a conflict of interest and the Court is performing a
“straightforward abuse of discretion analysis.” In all abuse-of-discretion review, whether or not
an administrator’s conflict of interest is a factor, a reviewing court should consider all the
circumstances before it, in assessing a denial of benefits under an ERISA plan.

In A.F. ex rel. Legaard v. Providence Health Plan, 3:13-CV-00776-SI, 2014 WL 3893027 (D.
Or. Aug. 8, 2014), the plaintiffs brought a class action lawsuit alleging that Providence’s denial
of ABA therapy on the basis of its Developmental Disability Exclusion violates ERISA, the Paul
Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act (“Federal Parity
Act”), and two Oregon state laws. Autism Spectrum Disorder is a pervasive developmental
disorder that begins to appear during early childhood and is characterized by impairments in
communication and social skills, severely restricted interests, and repetitive behavior. Applied
Behavior Analysis (“ABA”) is an early intensive behavioral interaction health service that helps
people with autism to perform social, motor, verbal, behavior, and reasoning functions that they
would not otherwise be able to do. The plaintiffs are both covered as dependent-beneficiaries
under group health insurance plans issued by Providence and both were denied coverage of ABA
therapy by Providence—nboth initially and on appeal—based on Providence’s “Developmental
Disability Exclusion.” The plaintiffs moved for class certification, which the Court granted. The
court found that Providence’s Developmental Disability Exclusion violates both the Federal
Parity Act and Oregon law and is therefore prohibited under ERISA.

In R.H. v. Premera Blue Cross, C13-97RAJ, 2014 WL 3867617 (W.D. Wash. Aug. 6, 2014), the
court granted preliminary approval of a settlement agreement that appears to fundamentally
change the insurance landscape for all of defendants’ Washington insureds with developmental
disabilities and autism, and provides the class with broad and immediate relief. The plaintiff, by
and through his parents and guardians, filed this case alleging that Premera Blue Cross and
LifeWise Health Plan of Washington (“Premera”) failed to comply with Washington’s Mental
Health Parity Act (“Parity Act”). The Parity Act generally requires Washington health plans to
cover medically necessary outpatient and inpatient services to treat mental disorders covered by



the diagnostic categories listed in the most current version of the Diagnostic and Statistical
Manual of Mental Disorders (“DSM” or “DSM-IV”) under the same terms and conditions as
medical and surgical services. ERISA governs the health care plans at issue here. Plaintiff
contends that Premera has adopted a uniform policy excluding coverage for neurodevelopmental
therapy (“NDT”) therapy to treat DSM conditions for individuals over the age of six and
imposing visit limits on such therapies when covered under its “rehabilitation” benefit. Plaintiff
alleges that to the extent that Premera provides any coverage of NDT or ABA therapies, it
generally imposes treatment limitations that were not at parity with coverage for medical and
surgical services. With respect to the ABA therapy, plaintiff contends that Premera’s internal
policies and procedures created a de facto exclusion of ABA therapy to treat plaintiff’s autism
syndrome disorder. With respect to the NDT therapy, the proposed settlement agreement
eliminates Premera’s alleged NDT age exclusion and treatment limits when those therapies are
provided to treat DSM-IV mental health conditions. The proposed settlement agreement also
provides a $3.5 million settlement fund to address NDT class members’ claims for
reimbursement for uncovered NDT services to treat mental health conditions during the class
period. With respect to the ABA therapy, the parties agreed to resolve, on a class-wide basis, the
criteria for coverage on a prospective basis. The past damage claims held by class members
were not settled. The proposed settlement agreement does not waive the claims of class
members who were unable to receive coverage for ABA therapy in the past, and allows
individual class members to pursue individual damage claims on a case-by-case basis.

In Garcia v. PacifiCare of California, Inc., 13-55468, 2014 WL 1814180 (9th Cir. May 8, 2014),
the 9" Circuit Court of Appeals ruled that an insurance company’s categorical exclusion of
myoelectric prosthetics from a health insurance plan did not violate California Health & Safety
Code § 1367.18. In 1989, eleven-year-old Martha Garcia contracted spinal meningitis, which
necessitated the amputation of her hands at the wrists and her legs below the knees. For six
years she used body-powered/cable and harness upper-extremity prostheses until she was a
senior in high school and was fitted for myoelectric upper-extremity prostheses. The myoelectric
prostheses allowed her to live independently, obtain a college degree, and to work full time.
Since 2006, Garcia has worked for the Regional Center of Orange County. When she began
work at the Regional Center, she was included on her father’s Blue Cross health insurance policy
that covered myoelectric prostheses. The Regional Center provided health care coverage
through PacifiCare, which she selected because it allowed her to receive treatment from the same
doctors and prosthetic specialists she had been seeing under her father’s Blue Cross policy. In
2009, Garcia’s myoelectric prostheses began to fail, so her physician submitted a replacement
request to Memorial Healthcare, who denied the physician’s request because it was not a covered
benefit even though it was medically necessary. The 9™ Circuit affirmed the district court’s
order granting summary judgment for PacifiCare and denied as moot Garcia’s motion to certify



to the California Supreme Court the question whether California Health & Safety Code §
1367.18 requires PacifiCare to cover the myoelectric prostheses.

UUU. Tenth Circuit

In William S. v. NASDAQ OMX Flexible Benefits Program, No. 2:13-CV-00125 DN, 2014 WL
5819561 (D. Utah Nov. 10, 2014), the beneficiary received inpatient, residential treatment at
Catalyst for a total of 183 days. The Plan provides that residential mental-health treatment is
covered for a maximum of 60 days in a calendar year and the same maximum benefit applies to
residential substance-abuse treatment. The court found that Cigna abused its discretion by
issuing payment for only 60 days of residential mental-health treatment and not 60 days of
residential substance-abuse treatment as well. The court also found as unreasonable Cigna’s
reliance on a standard methodology of paying benefits for primary diagnoses, not secondary
ones.

In Lynn R. v. ValueOptions, 2:12-CV-1201 TS, 2014 WL 4232519 (D. Utah Aug. 26, 2014), the
court found that VValueOptions abused its discretion in denying coverage for residential mental-
health care for the plaintiff’s dependent under the SBC Umbrella Benefit Plan No. 1, a self-
funded group health benefit plan. ValueOptions denied benefits three times. The initial denial
letter contained no explanation for the denial, but it informed the plaintiff by telephone that the
denial was based on the facility’s failure to qualify for coverage. The second denial letter
explained that the facility did not qualify for coverage because it did not provide on-site twenty-
four hour nursing staff. In the third denial, ValueOptions denied coverage because the facility
did not have licensed staff on-site twenty-four hours a day. The SPD requires residential
treatment centers to provide twenty-four hour on-site supervision and the defendants interpreted
“supervision” to mean either “nursing staff” or “licensed staff.” ValueOptions’s denials did not
explain the underlying reasons and principles driving its interpretation of the SPD. With respect
to the appropriate standard of review, the plaintiff identified a number of alleged procedural
irregularities in violation of ERISA’s regulations governing claims procedures and argued that
the violations warrant de novo review. The court noted that the Tenth Circuit has employed a
substantial-compliance rule in the past, whereby de novo review is only triggered for procedural
irregularities that are consequential. The plaintiff contended that the substantial-compliance rule
is no longer valid because it was based upon regulations that have since been amended. The
Tenth Circuit has acknowledged this issue, but has not yet resolved it and the court declined to
hold that procedural irregularities trigger de novo review without guidance from the Tenth
Circuit. Also, even if the substantial-compliance rule does not apply, the court reasoned that the



plain text of ERISA does not direct the court to apply de novo review based on procedural
irregularities. Rather, the consequence is to deem the plaintiff’s administrative remedies
exhausted and to permit the plaintiff to bring this cause of action. The court found that even if it
overlooked all of the procedural irregularities and afforded the benefit denial maximal deference,
the decision was arbitrary and capricious. ValueOption based its decision on a document that
does not define the criteria for the residential treatment centers outside of network. The court
found that the initial denial provided a tautological rationale: coverage was not precertified
because it had not been precertified. Additionally, all subsequent explanations of the denial
focused exclusively on ValueOptions’s interpretation of the term “supervision,” and not on
precertification. The court found the defendants’ narrow interpretation of “supervision” to be
unreasonable. Despite granting the plaintiff’s motion for summary judgment in part and denying
the defendant’s summary judgment motion, the court declined to award attorneys’ fees or costs
to the plaintiff.

VVV. Eleventh Circuit

In Wallace v. Blue Cross & Blue Shield of Alabama, CIV.A. 14-0119-CG-C, 2014 WL 5335823
(S.D. Ala. Oct. 20, 2014), a matter involving denial of insurance coverage for Plaintiff’s
proposed reconstructive surgery, the court dismissed the Section 502(a)(1)(B) claim because
Plaintiff failed to exhaust administrative remedies. The court also dismissed the Section
502(a)(2) claim because it does not provide a remedy for individual injuries distinct from plan
injuries. Finally, the court dismissed the Section 502(a)(3) claim because it determined that
Plaintiff has an adequate remedy under 502(a)(1)(B).



Pension Benefit Claims

WWW. First Circuit

In Guerra-Delgado v. Popular, Inc., No. 13-2065, _ F.3d___, 2014 WL 7229222 (1st Cir. Dec.
18, 2014), when Plaintiff retired from Banco Popular de Puerto Rico (“BPPR”), BPPR undertook
a final calculation of his pension, which yielded monthly payments substantially lower than
earlier estimates had suggested. Plaintiff brought claims under 29 U.S.C. § 1132(a)(1), a theory
of estoppel, and Puerto Rico contract law and the district court dismissed the ERISA and contract
claims, holding that Plaintiff could not be awarded relief under the terms of BPPR’s retirement
plan and that ERISA preempted the commonwealth law claims. The district court then granted
summary judgment against Plaintiff on his estoppel claim, holding that estoppel could not apply
where the terms of the benefits plan are unambiguous. The 1% Circuit Court of Appeals affirmed
the district court, finding that 1) the written documents identified as “estimates” of Plaintiff’s
pension benefits do not amend the Plan and the relief he seeks does not flow from the terms of
the Plan so he cannot recover under § 502(a)(1); 2) Plaintiff’s commonwealth claims are based
on the same facts as his ERISA claims, “relate to” the ERISA-regulated Plan, and are preempted
by ERISA; and 3) an equitable estoppel claim is necessarily limited to statements that interpret
the plan and cannot extend to statements that would modify the plan.

XXX. Second Circuit

In Sec. Investor Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC, No. AP 08-01789(SMB), 2014
WL 6879248 (Bankr. S.D.N.Y. Dec. 5, 2014), the court determined that the “Inter—Account
Method” does not violate ERISA as it pertains to inter-account transfers involving Bernard L.
Madoff Investment Securities LLC IRA accounts based on ERISA’s rule that benefits under
pension plans “may not be assigned or alienated.” 29 U.S.C. § 1056(d)(1). The court found that
ERISA does not generally apply to IRA accounts, including those that were rolled-over from
ERISA-regulated plans. Further, ERISA contains an express provision subordinating ERISA to
other federal statutes and ERISA’s anti-alienation provision trumps the Securities Investor
Protection Act’s (“SIPA”) net equity calculation or distribution procedures. The SIPA net equity
calculation as approved in the Second Circuit’s Net Equity Decision trumps any affect ERISA
might have on the net equity calculation.



In Gill v. Bausch & Lomb Supplemental Ret. Income Plan I, No. 14-1058, _ Fed. Appx.___,
2014 WL 6778391 (2d Cir. Dec. 3, 2014), the 2™ Circuit Court of Appeals affirmed the district
court’s grant of summary judgment in favor of plaintiffs-appellees, participants in the Bausch &
Lomb Supplemental Retirement Income Plan. On appeal, the Plan raised two issues: (1)
whether the Plan’s interpretation of the plan’s change-in-control provision was correct, and (2) if
not, whether the district court’s remedy for that violation was an appropriate exercise of its
discretion. The Plan interpreted the “change-in-control” provision (Section 13 of the plan) to
apply to plaintiffs, as “Retired Participants.” However, Section 13 explicitly mentions
“Participants,” but contains no mention of “Retired Participants.” The court found that omission
cannot be ignored, because the definitions section of the plan defines the two categories to be
mutually exclusive. Moreover, Section 13 provides that, for purposes of “determining the
Participant’s accrued benefit,” the “date of the Change of Control” will act as a stand-in for “the
date of Termination of Employment.” In other words, Section 13 creates an artificial termination
date in the event of a change in control which is critical as applied to Participants (who would
need an artificial termination date, because they are still working for the company), but is
senseless as applied to Retired Participants (who already have a termination date). The court
held that because it is plain that Section 13 applies only to Participants, Retired Participants such
as plaintiffs do not fall within its scope. With respect to the district court’s remedy, which
ordered reinstatement of the Plan’s monthly benefit obligation, while allowing for a one-time
“credit” in the amount of the (unlawful) lump-sum that the Plan already paid, the court found
that the district court’s chosen remedy was an appropriate exercise of discretion and declined to
decide whether the Plan’s proposed alternative—to require return of the lump sum, then begin
monthly benefit payments immediately—would also have been permissible.

Caban v. Employees Sec. Fund of Elec. Products Indus. Pension Plan, No. 10-CV-00389 SMG,
2014 WL 6473495 (E.D.N.Y. Nov. 18, 2014) (granting summary judgment to the Pension Plan
on Plaintiff’s claim for a larger disability retirement pension benefit, finding that: 1) it was not
arbitrary or capricious for Defendants to apply the version of the Plan in effect when Plaintiff
applied for his pension, and not an amendment adopted later, when determining the amount of
Plaintiff’s pension benefit; and 2) whether or not the amendment should have been applied is
immaterial because Plaintiff would not have been entitled to a larger pension benefit than the one
he was awarded even if his pension amount had been calculated pursuant to the terms of the
amendment).

In Preville v. Pepsico Hourly Employees Ret. Plan, 13 CIV. 5846 PGG, __F. Supp. 3d __, 2014
WL 4682074 (S.D.N.Y. Sept. 22, 2014), the court determined that the defendant Retirement Plan
did not abuse its discretion by denying the plaintiff’s claim for an Immediate Disability Pension
benefit due to his late filing, where the Plan required him to apply for the benefit within six



months following the onset of his permanent and total disability and he failed to do so. The
Pension Plan explains that the onset of a participant’s Total and Permanent Disability occurs
when he suffers an injury or illness while actively employed that ultimately results in either (1)
his being entitled to receive long-term disability benefits under the LTD Plan or (2) being
determined to be disabled under the Social Security Act. It was undisputed that the administrator
of the LTD Plan determined that the plaintiff was entitled to receive benefits under the LTD Plan
beginning January 13, 2009. However, he did not elect to receive an Immediate Disability
Pension within six months of January 13, 2009, but filed the claim in October 2011.
Additionally, the plan administrator adopted a rule that permits eligible employees to elect to
receive an Immediate Disability Pension within thirty days of written notice. The plan
administrator mailed notice to the plaintiff by letter dated June 17, 2009, informing him that he
must contact the PBG Savings and Retirement Center at Fidelity within 30 days of the date of
this letter, which he did not.

In Barrett v. Citigroup, Inc., 13-CV-8254, 2014 WL 4367347 (S.D.N.Y. Sept. 3, 2014), the court
granted the defendant’s motion for summary judgment, finding that the Citigroup Pension Plan
did not abuse its discretion in calculating the pension benefits owed to the plaintiff. The Plan
bases benefits on an employee’s average compensation and years of credited service. The Plan
defines compensation as the regular fixed basic annual rate of compensation received by an
Employee and excludes any bonus, overtime payments or other similar distributions. When the
plaintiff initiated the process of collecting her pension, Citibank advised her that it had lost her
payroll records. The plaintiff had lost her own employment records in a house fire. In the
absence these records, the Plan calculated her pension benefits using income records from the
Social Security Administration. The plaintiff appealed this decision and argued that these records
underreport her earnings at Citibank, resulting in lower benefits from the pension plan and
provided letters and Form W-2s in support. The court found that the Committee did not abuse its
discretion in determining that the plaintiff’s benefits should be based on the Social Security
Administration’s records since they are objective proof of income as reported to the government
agency. The Committee considered the alternative proof of income-correspondence from other
Citibank employees-and provided rational reasons for rejecting that evidence. None of the
correspondence offered any evidence about the plaintiff’s base salary, as defined by the pension
plan. Thus, the Committee’s use of employee’s earnings reported to the Social Security
Administration is reasonable, not arbitrary or capricious.

In Casagrande v. Siemens Corp., 13-2681-CV, 2014 WL 1851885 (2d Cir. May 9, 2014), the 2"
Circuit Court of Appeals affirmed a district court’s decision to uphold a denial of pension plan
benefits even though the Committee who was responsible for making benefit decisions applied
the terms of an inoperative pension plan document. The Court found that the Committee had



discretion to make benefit decisions and its denial of benefits, even when applying the operative
plan provisions, was not arbitrary and capricious. The Court also reiterated the standard that a
district court’s review under the arbitrary and capricious standard is limited to the administrative
record (i.e., the pre-litigation claims and appeals record). Although the 2™ Circuit found that the
district court could not have properly admitted into evidence the terms of another plan document
that was not considered by the Committee, even assuming it was arbitrary or capricious for the
Committee to have failed to adequately consider that document, it would have been “a useless
formality” for the district court to remand this case to the Committee because the terms of the
other plan would not have changed the outcome in this case.

YYY. Third Circuit

In Cranston v. PIJM Interconnection LLC, No. CIV.A. 13-04916, 2014 WL 5503151 (E.D. Pa.
Oct. 31, 2014), the court denied summary judgment to Plaintiff, who sought additional payment
of benefits at retirement. The court applied Amara and determined that even if a “FAQ
document” was an SPD, it would have no bearing on Plaintiff’s ability to recover the unpaid
benefits he seeks pursuant to 8 502(a)(1)(B) because it is the terms of the Plan document that
control and nowhere in the terms of the Plan that was in effect at the time Plaintiff elected
Phased-In Retirement does the calculation method contemplated in the FAQ exist.

In Keiser v. Conagra Foods, Inc., No. 4:13-CV-00159, 2014 WL 5463868 (M.D. Pa. Oct. 27,
2014), the court granted Defendant’s Motion for Summary Judgment in a claim for retirement
benefits under ERISA 8§ 502(a)(1)(B) where Plaintiff argued for benefits based on language in
the SPD that are not explicitly granted by the plan. The court found that the Plan language
controls and conflicting, contradictory, or misleading terms in an SPD (or other summary
document) cannot be incorporated into the terms of the Plan itself.

Smith v. Conagra Foods, Inc., No. 4:13-CV-00165, 2014 WL 5463872 (M.D. Pa. Oct. 27, 2014)
(same as Keiser above).

In Minervini v. Bd. of Trustees for the Pension Fund of Plumbers Local 14, 13-2457, _ Fed.
Appx. ___, 2014 WL 4700261 (3d Cir. Sept. 23, 2014), the plaintiff brought suit against the
Board of Trustees for the Pension Fund of Plumbers Local 14 (the “Trustees”), alleging that the



Trustees, who are the administrators of the Pension Fund of Local 14 Plan (the “Plan”),
improperly denied his application for disability retirement benefits under the Plan. The district
court granted the Trustees’ Motion for Summary Judgment, finding that the Trustees’
determination was neither arbitrary nor capricious. The plaintiff had in incurred a “Break—in—
Service” and the gravamen of the dispute was whether the “Break—in—Service” caused the
plaintiff to cease being a Participant under the Plan, and thus disqualifying him for Disability
Pension Benefits. Relying on Section 11(C) of the Plan, the Trustees determined, and the District
Court agreed, that the Break—in—Service meant that the plaintiff was no longer a Plan Participant.
The 3" Circuit Court of Appeals disagreed with this conclusion, finding that it is belied by the
plain language of the Plan and SPD, which make clear that a Break—in—Service merely affects
the calculation of pension benefits, not whether an employee is eligible. Because the plaintiff
had accrued the requisite amount of credited service, he was entitled to “vested benefits”—a fact
that the Trustees do not dispute. Thus, the court found that the plaintiff meets the definition of
“Participant” pursuant to the Plan and SPD. Additionally, the Trustees conceded that the
plaintiff is entitled to a Deferred Pension Benefit upon his 55th birthday, which under the Plan, is
conditioned on an employee’s status as a Participant. The court found no reason for the plaintiff
to be eligible for a Deferred Pension Benefit but not a Disability Retirement Benefit. The court
explained that interpreting a single defined term—in this case “Participant”—in incongruent
ways within the same ERISA Plan is the embodiment of arbitrary and capricious. The court
reversed the judgment of the District Court and remanded to the District Court with instructions
to enter an order denying the Trustees” motion for summary judgment and granting the plaintiff’s
motion for summary judgment, and for calculation of the benefits due.

In Zebrowski v. Evonik Degussa Corp. Admin. Comm., 13-1026, --- Fed.Appx. ----, 2014 WL
4069160 (3d Cir. Aug. 19, 2014), the 3" Circuit Court of Appeals reversed the decision of the
district court, which found that the defendant Committee’s interpretation of a supplemental top
hat plan (not governed by ERISA’s anti-cutback and fiduciary provisions) did not effect a
cutback of a pension plan. Benefits under the Supplemental Plan are calculated according to the
following formula: A-B, where A is the result of a specific formula for calculating benefits owed
to an employee without Code contribution limits and B equals the pension benefit to which a
Participant is entitled at his Early Retirement Date plus any statutory benefits. Under both the
Pension Plan and the Supplemental Plan, participants may select from two payment options:
monthly annuities or a lump sum payment. The Appellees chose to receive their benefits as lump
sum payments. Before 2008, participants who chose monthly annuity payments under the plans
received an annual cost of living adjustment (“COLA”), but those who selected lump sum
payments did not. The Committee amended the Pension Plan in 2008 to include COLAs for
lump sum payments. It did not, however, amend the Supplemental Plan to include COLAs for
lump sum payments. The COLA amendment raised the abstruse question of whether to include
the COLAs for Pension Plan lump sum payments in Factor B (which reflects Pension Plan



benefits) of the Supplemental Plan benefits formula (A—B) when there is no corresponding
COLA included in Factor A and when a recipient chooses a lump sum payment. The Committee
answered “yes” to that question and interpreted the Supplemental Plan to require the inclusion of
COLAs in Factor B. In its review of the plan, the Committee determined that the total amount of
retirement benefits promised to retirees would remain the same if the COLA were included in
Factor B. According to the Committee, although benefits paid under the Supplemental Plan
would decrease (under the A—B formula), Pension Plan benefits would increase by the same
amount pursuant to the COLA. The Committee explained that, although the Supplemental Plan
benefits were reduced by the amount of the COLA in Factor B, the total Pension Plan benefits
were increased by the same amount, such that Appellees’ total retirement benefits (Pension Plan
benefits + Supplemental Plan benefits) remained constant. The Court noted that a party making
an anti-cutback claim is required to show (1) that a plan was amended, and (2) that the
amendment decreased an accrued benefit. It found that the Appellees cannot establish either of
those elements. There was no “amendment,” either constructive or otherwise, when the
Committee interpreted the plan, and the Appellees’ benefits were not decreased because they
received the COLA owed to them under the Pension Plan. The Court determined that there was
no cutback.

ZZZ. Fourth Circuit

Savani v. URS Prof’l Solutions, LLC, No. 13-2512, _ Fed.Appx.___, 2014 WL 6117316 (4th
Cir. Nov. 17, 2014) (unpublished) involved a class action brought pursuant to ERISA 8
502(a)(1)(B) claiming that Washington Safety Management Solutions, LLC’s (“WSMS”)
termination of an early retirement pension supplement violated ERISA’s anti-cutback provision.
The 4™ Circuit Court of Appeals held in the first appeal of this case that the “clear terms” of the
WSMS Pension Plan include the early retirement pension supplement in the definition of
“accrued benefit.” The facts relevant to this second appeal include the Plan’s benefits
committee’s amendment to the Plan to eliminate § 4.12(a), which granted a $700 monthly benefit
to Plan members electing to take early retirement on or after January 1, 2005. Later, the benefits
committee further amended the Plan, effective December 31, 2005, which froze a Member’s
Accrued Benefit as of the effective date and provided that no additional Credited Service will be
awarded or earned under the Plan for any purpose. However, although the Plan is frozen as of
December 31, 2005, an Employee continued to earn Eligibility Service in accordance with the
terms of the Plan for purposes of determining eligibility for certain benefits and eligibility for a
vested pension.



During the course of the district court proceedings, the court certified a subclass to
include certain members of the main class who after December 31, 2005 have or may have
become eligible for § 4.12(a) WSMS benefits as related to freeze of benefits as of December 31,
2005. The parties filed cross motions for summary judgment on the issue of whether the 2005
Amendment resulted in the lawful elimination of the § 4.12(a) benefit for Taylor (the subclass
representative) and the members of the subclass. In considering the parties’ motions, the district
court observed that the 2005 Amendment permitted Plan members to continue to earn Eligibility
Service years in order to determine the members’ “eligibility for certain benefits and eligibility
for a vested Pension.” In light of the unambiguous language of the 2005 Amendment, as well as
this Circuit’s prior holding that the elimination of the § 4.12(a) supplement violated ERISA’s
anti-cutback provision, the district court granted summary judgment in favor of Taylor and the
subclass members and held that they are entitled to receive the supplement. On appeal, the
WSMS argued that Taylor and the members of the subclass are not eligible for the § 4.12(a)
benefit because they did not satisfy the requisite eligibility requirements for the benefit prior to
the effective date of the 2005 Amendment. The WSMS argued in the alternative that the district
court erred by failing to remand this matter to the Plan’s benefits committee.

The court rejected the WSMS’s argument that Taylor and the members of the subclass
had a mere, unprotected expectation of receiving the § 4.12(a) benefit because they did not
satisfy the age and service requirements prior to December 31, 2005. The court explained that
the 2005 Amendment to the Plan at issue here explicitly incorporated future service into the
calculation of an accrued benefit. Plan members would continue to earn Eligibility Service years
to determine eligibility for certain benefits, including the § 4.12(a) benefit. The unambiguous
terms of the Plan provide that Eligibility Service years determine whether a Member otherwise
satisfies the requirements for a Pension under this Plan such that he becomes eligible for the §
4.12(a) supplement. The court again held that the unambiguous terms of the Plan clearly include
the pension benefit at issue within the Plan’s definition of “accrued benefit,” and that WSMS
may not lawfully eliminate the benefit. Because the benefits committee’s discretion is not
implicated given the unambiguous language of the amendment, the court found that a remand to
the committee was not required. The court affirmed the grant of summary judgment to the
Plaintiffs-Appellees.

In Johnson v. Duke Energy Ret. Cash Balance Plan, 1:13CV156, 2014 WL 4851887 (M.D.N.C.
Sept. 29, 2014), the court found in favor of the Plan in an action challenging the pension plan
administrator’s discretionary decision to round a cash balance benefit at five decimal places,
rather than seventeen decimal places, because the decision was reasonable.



AAAA. Fifth Circuit

In Harrison v. Bert Bell/Pete Rozelle NFL Ret. Plan, No. 14-40366, 2014 WL 5510992 (5th Cir.
Nov. 3, 2014), the court affirmed the district court’s grant of summary judgment in favor of the
plan administrator and held that denial of certain retirement benefits was barred by collateral
estoppel. The court found that in the alternative, the administrator did not abuse its discretion in
denying benefits and denied a request to grant relief under Federal Rule of Civil Procedure 60(b)
regarding a previous suit by Plaintiff.

Perez v. Bruister, 3:13CV1001-DPJ-FKB, 2014 WL 5308404 (S.D. Miss. Oct. 16, 2014), a
matter involving ESOP trustees’ purchase of Employer Bruister and Associates, Inc. stock based
on valuations of fair market value performed by an independent appraiser, Plaintiffs’ alleged that
the appraiser was not truly independent and reliance on the appraiser was not reasonably
justified. The court found in favor of Plaintiffs following a 19-day bench trial.

In Tolbert v. RBC Capital Markets Corp., 13-20213, 2014 WL 3408230 (5th Cir. July 14, 2014),
the plaintiffs, former employees of the defendant (“RBC”) who participated in a wealth
accumulation plan (“WAP”) during their periods of employment, brought a lawsuit challenging a
forfeiture of portions of their WAP accounts when they left their jobs at RBC. The plaintiffs
alleged that the forfeitures amounted to violations of ERISA. The district court granted RBC’s
motion for summary judgment, concluding that the WAP is not subject to ERISA because it is
not an “employee pension benefit plan.” The 5™ Circuit Court of Appeals reversed and
remanded, finding that the WAP is an “employee pension benefit plan” because although it did
not provide retirement income to employees, it resulted in a deferral of income by employees for
periods extending to the termination of covered employment or beyond.

BBBB. Sixth Circuit

In Ghorley v. Thomas & Betters Corp. Pension Plan for Bargaining Unit Employees, Part C, No.
1:13-CV-400, 2014 WL 7014732 (E.D. Tenn. Dec. 11, 2014), the district court accepted and
adopted the Magistrate Judge’s report and recommendation granting Defendant’s Motion for
Judgment on the Administrative Record on Plaintiff’s claim for a 100% joint and survivor
annuity benefit. Plaintiff contended that because she and her late husband complied, or
substantially complied, with all steps necessary to change his pension benefit election to the



100% joint and survivor annuity under the Plan, she is entitled to discovery to prove her position.
The court found that any election decisions made during the period prior to Plaintiff’s husband’s
death related to his disability pension benefits because he was not in the applicable 180—-day
period to make adjustments to the elections for any other form of pension benefit. The court also
found that Plaintiff is not entitled to any form of disability pension because her late husband’s
employment ended due to death, not disability, under the clear terms of the Plan and SPD. The
court concluded that Defendant’s decision that Plaintiff is entitled to only the surviving spouse
pension benefit payable as a 50% joint and survivor annuity is the result of a deliberate reasoning
process supported by substantial evidence and is a rational decision in light of the provisions of
the Plan. Thus, the decision was not arbitrary and capricious and must be affirmed.

In Alampi v. Cent. States Se., No. 14-CV-11910, 2014 WL 6861449 (E.D. Mich. Dec. 3, 2014),
the court granted Defendant’s motion for judgment on the administrative record in dispute
concerning whether Plaintiff was an “employee” (rather than an independent contractor) of a
company that would entitle him to receive Vesting Service or Contributory Service Credit.
Defendant determined that Plaintiff did not demonstrate that the company was required to make
Employer Contributions on his behalf and that Plaintiff was not eligible to receive Vesting
Service or Non—Contributory Service based on his affiliation with the company because he did
not demonstrate that such affiliation constituted a period of employment (instead of self-
employment). On this record, the court found that it could not conclude that the Trustees’ failed
to apply the proper common-law standard when determining whether Plaintiff was an
“employee” under the terms of the Plan. Further, the court found that the Trustees’ decision that
Plaintiff was an independent contractor for the company cannot be deemed arbitrary or
capricious simply because there may have been sufficient evidence in the record to support the
opposite conclusion. Lastly, the court rejected Plaintiff’s argument that he is entitled to benefits
because he “reasonably relied” on the Fund’s repeated statements that he had earned 14.3 years
of service credit and therefore qualified for a Vested Pension. When the Fund told Plaintiff that
he had earned 14.3 years of service credit and qualified for a pension, it also told him that this
assessment was based on current information and that his eligibility for a pension could change if
the Fund found additional or conflicting information. The court found that Plaintiff is not
entitled to relief under a reliance or equitable estoppel-like theory because he has not
demonstrated that his case fits within the test for equitable estoppel in the ERISA context as set
forth in Sixth Circuit decisions such as Marks v. Newcourt Credit Grp., Inc., 342 F.3d 444, 456
(6th Cir.2003) and Sprague v. Gen. Motors Corp., 133 F.3d 388, 403 (6th Cir.1998) (en banc).

In Myers v. Bricklayers & Masons Local 22 Pension Plan, No. 3:13-CV-75, 2014 WL 6469104
(S.D. Ohio Nov. 17, 2014), the court overruled Plaintiffs’ motion to vacate the court’s previous
order dismissing their claims based on the finding that disability retirement benefits are non-



accrued employee welfare benefits and ERISA’s non-forfeiture and anti-cutback provisions do
not apply. The court rejected Plaintiffs’ new argument that the Fund commingles its pension
funds and disability retirement funds in violation of § 186(c)(5) (C), such that the Defendants
should be precluded from arguing that the disability retirement benefits at issue are non-accrued
employee welfare benefits that are exempt from ERISA’s non-forfeiture and anti-cutback
provisions.

In Campos v. Cuellar, 09-3226,  Fed.Appx___, 2014 WL 5394068 (6th Cir. Oct. 23, 2014), the
court dismissed as moot the petitioner’s claim against General Motors (“GM”), initially filed in
her divorce case, demanding benefits from her ex-husband’s pension plan pursuant to ERISA
and the Qualified Domestic Relations Order. GM removed the case to federal court and granted
summary judgment in favor of GM. After this case was appealed and fully briefed, GM filed a
notice of bankruptcy, and this appeal was held in abeyance. In March 2014, counsel for GM
moved to withdraw as counsel, as GM was dissolved in 2012 under the liquidation plan of
reorganization, and the court granted this motion. In response to the court’s order for Cuellar to
show cause why this appeal is not moot due to the dissolution of GM, she responded and
reasoned that: (1) her case was asserted against the GM Pension Administration Center as Plan
Administrator, not GM itself; (2) “many questions need to be addressed before dismissal”; (3)
she was not a party in the bankruptcy case; and (4) “New GM” may be liable for “Old GM’s”
debts. The court rejected each of these reasons and determined that Cueller should have
intervened in the bankruptcy case through a proof of claim in bankruptcy court. Now, the court
is unable to provide Cuellar any relief now that GM, as it formerly existed, has been dissolved.
The court found that Cuellar did not provide any reason to resolve an appeal based on an
unsecured claim against a dissolved corporation, and her response to its order to show cause why
this appeal is not rendered moot was insufficient.

In Donati v. Ford Motor Co. Gen. Ret. Plan, Ret. Comm., 13-CV-14496, 2014 WL 5394011
(E.D. Mich. Oct. 22, 2014), the court denied Defendant’s motion to dismiss the estoppel claim
related to Plaintiff’s allegation that Ford failed to honor her election “of full payment of her
benefit” under Ford’s General Retirement Plan. However, the court did agree that discovery
related to the estoppel claim should be deferred pending a resolution of the denial-of-benefits
cause of action.

In Radell v. Michelin Ret. Plan, 13-6401, --- Fed.Appx. ----, 2014 WL 4160074 (6th Cir. Aug.
21, 2014), the plaintiff, an ERISA retirement plan participant, appealed the district court’s order
dismissing his class-action complaint seeking judicial review of a decision of the Michelin
Retirement Plan (“Michelin”). Michelin reduced the amount of the plaintiff's disability-



retirement benefit under the applicable plan documents because of the plaintiff’s choice to begin
receiving that benefit immediately upon his retirement and prior to age sixty-five. The Court
determined that the plan language was ambiguous because it supported two reasonable
interpretations: the plaintiff’s proffered interpretation that the plan confers upon him a right to
receive his disability-retirement benefit without an actuarial reduction and Michelin’s
interpretation that when a participant eligible for disability-retirement benefits retires prior to age
sixty-five, then Michelin must look to the early-retirement provision and actuarially reduce the
participant’s benefit. Under the deferential arbitrary-and-capricious standard, the Court
determined that holding that the Plan language is ambiguous resolves the appeal in favor of
Michelin because its decision was rational. The Court affirmed the judgment of the district
court.

In Canada v. Am. Airlines, Inc. Pilot Ret. Ben. Program, 10-6131, 2014 WL 3320892 (6th Cir.
July 9, 2014), the 6™ Circuit Court of Appeals determined that American Airlines properly
deferred a pilot’s pension-benefit payments (after he elected to keep flying past the normal
retirement age) without compensating him for the deferral with an actuarial increase in the
benefits ultimately paid. The court found that because federal law does not require an actuarial
adjustment under these circumstances, and because American did not interpret the Plan’s
provisions in an arbitrary or capricious manner, it affirmed the entry of judgment in favor of
American and the Plan on all claims.

In Adams v. Anheuser-Busch Companies, Inc., 13-3149, 2014 WL 3377061 (6th Cir. July 11,
2014), pensioners brought a class-action suit against defendants for a denial of benefits under the
terms of an employee-benefits plan governed by ERISA. The district court upheld the plan
administrator’s denial of their claims for benefits provided under Section 19.11(f) of the plan,
which authorized enhanced pension benefits for plan participants “whose employment with [an
Anheuser—Busch company] is involuntarily terminated within three (3) years after [a] Change in
Control.” The district court held that the plaintiffs had not been “involuntarily terminated”
within the meaning of Section 19.11(f) because they secured employment with a successor
corporation.

The dispute centered on the meaning of the phrase “involuntarily terminated.” The
defendants argued that the common understanding of the phrase “involuntarily terminated”
requires an actual job loss, and that the plaintiffs’ jobs were not involuntarily terminated because
the plaintiffs continued to work uninterrupted in the same positions with the purchaser of their
employer. In contrast, the plaintiffs argued that “involuntarily terminated” must be read in the
context of the broader phrase, “whose employment with the Controlled Group is involuntarily
terminated,” and that, when read in that context, its meaning is unambiguous. Specifically, the



plaintiffs contended that their employment with Anheuser—Busch’s Controlled Group was
involuntarily terminated on October 1, 2009, because, although still employed by someone, their
employment with the Controlled Group was terminated, and the termination was “involuntary”
because they did not choose it. They argue that the defendants’ interpretation of the plan
improperly ignores terms, adds an eligibility requirement (job loss), and fails to recognize that
the plan is a retirement plan, not a severance or unemployment policy. The court found that
when each of the terms in Section 19.11(f) is given its ordinary meaning, the phrase “whose
employment with the Controlled Group is involuntarily terminated” is unambiguous and has only
one plausible interpretation. It requires only that the individual’s employment with the
Controlled Group be involuntarily terminated, not that the individual experience a job loss or
some otherwise undefined period of unemployment. The 6™ Circuit Court of Appeals concluded
that the plaintiffs’ employment with the Controlled Group was involuntarily terminated and
reversed the decision of the district court.

CCCC.Seventh Circuit

In Matz v. Household Int’l Tax Reduction Inv. Plan, No. 14-1683, _F.3d___ , 2014 WL 7331081
(7th Cir. Dec. 24, 2014), a class action that was filed nearly 19 years ago, the suit claims that a
defined-contribution ERISA pension plan in which the employer matched contributions that its
employees made was partially terminated. The court considered the issue of whether a
termination of some plan participants (as by terminating their employment) amounted to a partial
termination of the plan, thereby requiring full vesting of plan benefits in the terminated plan
participants. In its 2004 opinion, the court adopted “a rebuttable presumption that a 20 percent
or greater reduction in plan participants is a partial termination and that a smaller reduction is not
.... [But] we assume ... that there is a band around 20 percent .... A generous band would run
from 10 percent to 40 percent. Below 10 percent, the reduction in coverage should be
conclusively presumed not to be a partial termination; above 40 percent, it should be
conclusively presumed to be a partial termination.” The Internal Revenue Service subsequently
adopted the court’s suggested 20 percent presumption, but has not specified a percentage below
which there would be a conclusive presumption that no partial termination had occurred. The
district judge decided that the series of reductions in the number of plan participants did not
amount to a restructuring plan and should not be considered a single partial termination. The
court noted that even if all the terminations were deemed to constitute a single termination, the
percentage terminated would be only 17 percent, still below the 20 percent cutoff and with no
justification shown for waiving it. The court affirmed the district court’s judgment dismissing
the action and awarding costs to Defendants.



In Walton v. Nat'l Integrated Grp. Pension Plan, No. 14-1819,  Fed.Appx.___, 2014 WL
7003789 (7th Cir. Dec. 12, 2014), the pro se Plaintiff disputed the amount of his monthly
pension benefit from a multiemployer retirement plan. The district court found that the
calculation was correct because Plaintiff had worked only briefly for a single employer that was
contributing to the Plan and that he was not entitled to a lump-sum distribution. Plaintiff had
earned one pension-benefit unit for his 14 months’ service and he did not work at the company
long enough for his benefits to vest. But, when the employer withdrew from the Plan its share of
the pension fund’s assets was greater than its outstanding obligations to vested employees and
the surplus was committed to providing a pension benefit to employees who were not vested.
Based on Plaintiff’s one benefit unit, he was entitled to $8.10 per month for life beginning at age
65. Plaintiff believed this amount was too small and challenged the benefit calculation.
Unsatisfied with the Plan’s responses, Plaintiff requested that the Plan stop issuing payments and
communicating with him. He brought suit alleging claims for breach of contract, discrimination,
and “malfeasance” as arising under ERISA. The district court granted summary judgment for
the defendants on the ERISA claims and then dismissed Plaintiff’s remaining state-law claims,
including a claim of “harassment,” on the ground that ERISA preempts them. The court found
that the plan documents explicitly provide that, if a withdrawing employer’s share of the
pension-fund assets exceeds its liabilities to vested employees, the surplus will be used to
provide pension benefits to employees who were not vested, the benefit level effective during
Plaintiff’s employment was $8.10, and that each annuitant receives a monthly check equal to the
benefit level times his or her total benefit units. Plaintiff asserted that the employer, who was not
a party to the litigation, fired him for discriminatory reasons. The court noted that the Plan
cannot be liable under ERISA for a separate employer’s discrimination against an employee.

In Schultz v. Bldg. Trades United Pension Trust Fund Plan, 14-C-64, 2014 WL 5148435 (E.D.
Wis. Oct. 14, 2014), the court upheld the denial of post-retirement application for total disability
benefits. Plaintiff’s application was deemed late pursuant to the Plan terms, which required that
one apply for benefits “not less than 30 days nor more than 90 days after the Plan provides the
Participant and spouse with detailed information concerning their Benefit options,” and because
Plaintiff “did not receive an illustration sheet at least 30 days before the annuity starting date.”

In Reilly v. Cont’l Cas. Co., 13 C 2885, 2014 WL 3734548 (N.D. Ill. July 29, 2014), the plaintiff
brought suit against Continental Casualty Company (“CNA”) alleging that CNA violated ERISA
Section 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B), by denying his claim for additional benefits.
The plaintiff sought the full amount of retirement benefits as previously quoted to him by CNA
for thirteen years before he reached eligibility, challenging the downward adjustment of those



benefits just before his eligibility began as without rational basis. The issue revolved around the
definition of “Compensation.” CNA argued that his benefit calculation had incorrectly included
his “benefits salary” instead of just the plaintiff’s W-2 earnings. However, “benefits salary” is
not defined or referenced in the Plan. The court agreed with the plaintiff that the administrative
record provides no reasonable basis for CNA’s denial of benefits and granted the plaintiff’s
motion for summary judgment.

In Schane v. Int’l Bhd. of Teamsters Union Local No. 710 Pension Fund Pension Plan, 13-3745,
2014 WL 3611613 (7th Cir. July 23, 2014), the 7™ Circuit Court of Appeals reversed a district
court finding in favor of a pension plan that denied an increased pension benefit payment to the
plaintiff based on the date that it alleged he “retired” under the plan. The relevant plan provision
reads in pertinent part:

Section 6.05: Retirement or Retires

(a) Before attainment of Normal Retirement Age, “Retirement” or “Retires” means
cessation of being employed in Covered Employment or engaging in any of the
following:

(i) employment with any Contributing Employer;
(ii) employment in the same or related business as any Contributing Employer;

(iii) self-employment in the same or related business as any Contributing
Employer;

(iv) employment or self-employment in any business which is under the
jurisdiction of the Union at the time of such Retirement; or

(v) employment or self-employment ... in any position covered by a Teamster
contract between that employer and any affiliate of the International Brotherhood
of Teamsters....

The dispute boiled down to whether cessation of covered employment is sufficient for retirement
or merely one of two necessary requirements (the other being cessation of the enumerated
activities in section 6.05(a)(i)-(v)). The district court reasoned that, because the definition of
“retire” took the form cessation of X or Y, the trustees were free to interpret it disjunctively: that
i, to treat cessation of X as a sufficient condition. The Court of Appeals found that the trustees
never suggest why “cessation of being employed ... or engaging” should be read disjunctively,
rather than as a conjunctive prohibition that applies to both sides of the “or.” In these
circumstances, there simply was no analysis or reasoning to which the Court could defer under
the arbitrary and capricious standard. An ERISA plan must be read as a whole, considering



separate provisions in light of one another and in the context of the entire agreement. The court
agreed with the plaintiff that the trustees’ interpretation is untenable when viewed in the context
of the rest of the plan, specifically with an accompanying plan provision that covers suspension
of benefits. In the context of the entire agreement, the only sensible interpretation of section
6.05(a) is that a participant must cease both covered employment and the activities listed in
section 6.05(a)(i)-(v) to be deemed “retired.” Given the plan administrator’s flimsy defense of
its own interpretation and that it is clear cut that it would be unreasonable for the plan to deny the
application for benefits on any ground, the Court of Appeals reversed the judgment of the district
court rather than remanding the matter back to the plan administrator.

DDDD. Ninth Circuit

In Viad Corp. Supplemental Pension Plan v. Nasi, No. 12-16892, 2014 WL 6984443 (9th Cir.
Dec. 11, 2014), the 9" Circuit Court of Appeals affirmed the district court’s order granting the
Plan’s motion for summary judgment and declaring that the Plan does not owe Plaintiff
supplemental pension benefits. The court found that the Plan’s delay in reaching a timely
resolution was not a flagrant procedural violation warranting de novo review, especially when
much of the delay was due to Plaintiff’s untimeliness in producing documents and releasing
records. The court found that the Plan did not abuse its discretion in determining that Plaintiff
was not entitled to an unconditional guarantee of lifetime supplemental pension benefits because
a condition precedent was never satisfied. Circuit Judge WATFORD, concurred, but offered an
alternative ground for affirmance: Even if the Plan agreed to pay Plaintiff for the rest of his life,
it no longer has that obligation because Plaintiff was significantly overpaid from 1996 to 2008
and already received the benefit of his bargain.

In Andersen v. v. DHL Ret. Pension Plan, 12-36051, 2014 WL 4494859 (9th Cir. Sept. 15,
2014), the defendants amended their defined benefit plan to eliminate the plaintiffs’ right to
transfer their account balances from DHL’s defined contribution plan to its defined benefit plan.
The plaintiffs argued that this elimination constituted a cutback in violation of ERISA’s “anti-
cutback” rule, which prohibits any amendment of an employee benefits plan that would reduce a
participant’s accrued benefit. Before the amendment challenged here, participants could transfer
the funds from their Profit Sharing Plan accounts to the Retirement Income Plan’s general pool
before the participant’s benefits were calculated. This transfer option, if exercised, provided
increased funds for the Retirement Income Plan. It also allowed participants to drop their Profit
Sharing Plan balances to zero, eliminating any offset when the benefit payable from the
Retirement Income Plan was calculated. The Profit Sharing Plan was not amended; it continues



to allow transfers to any eligible retirement plan that will accept them. The elimination of the
right to transfer these funds into the Retirement Income Plan caused many participants in the two
plans to receive reduced overall periodic benefits. The government filed an amicus curiae brief
taking the position that DHL’s elimination of the plaintiffs’ right to transfer their account
balances was not a violation of the anti-cutback rule. DHL and the government contended that
the elimination of the transfer option did not violate the anti-cutback rule because in neither plan
was the participant’s accrued benefit reduced or eliminated. Looking at the Retirement Income
Plan document itself to determine what “accrued benefit” means in the context of that plan, the
court determined that the amendment did not change the formula for calculating benefits because
they are, and have always been, calculated on the basis of a participant’s final average
compensation and years of service, with an offset for an attributed annuity amount based on the
participant’s account balance, if any, in the Profit Sharing Plan. Moreover, the transfer option’s
placement in the “Payment of Benefits” section, rather than the “Accrued Benefits” section,
further demonstrates that the amended section describes something other than an “accrued
benefit.” The court also found that neither an Internal Revenue Service Ruling discussing a
floor-offset plan’s minimum vesting requirements nor 26 U.S.C. § 414(k), which defines accrued
benefit, indicate that the transfer option described in the Plan should be considered part of the
“accrued benefit” under the particular terms of DHL’s defined benefit plan. The court also
determined that it need not decide whether the Retirement Income Plan’s acceptance of a transfer
was an “optional form of benefit” to resolve this appeal because if it was not an optional form of
benefit then DHL could have eliminated it and if it was an optional form of benefit, paragraph
(2) of the anti-cutback statute explicitly authorizes the Secretary to waive its application for plan
amendments eliminating an optional form of benefit. For these reasons, the court agreed with
the district court that the amendment did not, as a matter of law, violate the anti-cutback rule.

In Wright v. Basic Am. Foods, 4:13-CV-00125-REB, 2014 WL 2093768 (D. Idaho May 20,
2014), the court held that the Defendant’s Pension Plan Administrative Committee (the
“Committee”), which is vested with full discretionary authority to administer and interpret the
Pension Plan did not abuse its discretion in calculating Wright’s pension benefits according to
the Plan and the applicable plan amendment. The court found immaterial an alternate formula
that would calculate different pension benefit amounts due to a perceived ambiguity in Plan
language because the Committee’s conduct and decisions as to Wright’s pension amounts are
supported by a good faith, reasonable interpretation of the Plan.

EEEE. Tenth Circuit



Anderson v. Cemex, Inc., No. 2:12-CV-00136-TC, 2014 WL 7370117 (D. Utah Dec. 29, 2014),
involved a pension case brought by thirty-three former employees of the Southwestern Portland
Cement Company (Southwestern) who each claim that, under ERISA, they are entitled to
benefits payable from Southwestern’s Salaried Employees’ Retirement Plan (the Southwestern
Plan) for their years of employment from 1985 to 1989. Defendants denied Plaintiffs’ claims on
the ground that the Southwestern Plan was replaced by a plan sponsored by Southwestern’s
successor, Martin Marietta (later known as Lockheed Martin). Defendants contend that
Southwestern transferred all liabilities for Plaintiffs” pensions to Martin, along with assets to
cover the pension obligations previously owed by the Southwestern Plan, and that they have no
liability to pay the same benefits from the Southwestern Plan. With respect to the standard of
review, the court rejected Plaintiffs’ argument that Defendants did not properly exercise
discretion because the denial letter did not cite to a specific plan provision. The court found that
Defendants substantially complied with the requirements for denials even if they did not provide
the necessary citation to a Plan provision. Because the Plan grants the administrator with
discretionary authority to make decisions, the arbitrary and capricious standard applies. But,
because Defendants indisputably failed to give the statutorily required notice of the plan changes,
Defendants abused their discretion by denying benefits in the face of this lack of notice, even
under an arbitrary and capricious standard. The court recognized that Plaintiffs may potentially
recover benefits under both the Southwestern Plan and the Martin Plan, but under ERISA,
employers and/or plan administrators must give notice of plan changes.

FFFF. Eleventh Circuit

Box v. Goodyear Tire & Rubber Co., 4:11-CV-02829-MHH, 2014 WL 4793428 (N.D. Ala. Sept.
25, 2014) involved a matter where the surviving spouse had killed her husband, the court held
that under either the Alabama slayer statute or federal common law, the spouse is ineligible for
the plan’s spousal benefits. Under the terms of the plan, the spouse is the only QPSA beneficiary
and the plan does not identify a contingent beneficiary. As such, there is no beneficiary to whom
the plan must pay the spousal benefit.



Pleading Issues & Procedure

GGGG. Second Circuit

In Trustees of Laborers Union Local No. 1298 of Nassau & Suffolk Counties Ben. Funds v. A to
E, Inc., No. 13-CV-4800 ADS ARL, 2014 WL 6926276 (E.D.N.Y. Dec. 9, 2014), a matter
alleging violations of the LMRA and ERISA to recover monetary damages, plus injunctive and
equitable relief, Plaintiff moved pursuant to Federal Rule of Civil Procedure 15(a) for leave to
file an amended complaint to add two additional defendants who are not signatories to the CBA
under an alter ego or single employer theory. The court found that the relevant allegations, taken
as true, state a plausible claim that the proposed additional defendants are alter egos of the
Defendant or that they and the Defendant constitute a single employer. In particular, the Plaintiff
alleges that the Defendant and the additional defendants have common ownership, common
principals, failed to follow corporate formalities, common officers, directors and management,
share assets/financing, similar line of business and customers, common equipment and
employees, and have centralized control of labor relations, and perform work within the trade
and geographical jurisdiction of Plaintiffs’ Union. Additionally, Plaintiff alleges that Defendant
aided the additional defendants in evading its contractual obligations to Plaintiff by performing
work within the trade and geographical jurisdictions of the Union without conforming to the
terms of the CBA. The court found that the proposed amended complaint would not be futile
and granted Plaintiff’s motion to amend the complaint.

Labombard v. Winterbottom, No. 8:14-CV-00071 MAD, 2014 WL 6674629 (N.D.N.Y. Nov. 25,
2014) involved a claim for disability pension benefits. The court found that Plaintiff did not
properly serve the summons and complaint on Local 186 by serving Defendant Winterbottom,
the Pension Fund plan administrator, because the plan administrator is a distinct legal entity from
Local 186, Defendant Winterbottom is not one of the officers listed in Section 13 of the New
York General Associations Law, and Winterbottom was not an employee, officer, or agent of
Local 186 or otherwise authorized to accept service of process on behalf of the union. The court
also found that Plaintiff failed to show good cause under FRCP 4(m) for the court to extend the
time for service; and Plaintiff failed to state a claim against Local 186 because he can only
recover benefits under ERISA from the Plan, not against a labor organization.

In Osberg v. Foot Locker, Inc., No. 07-CV-1358 (KBF), 2014 WL 5800501 (S.D.N.Y. Nov. 7,
2014), the court reconsidered its previous decision to certify a class. The court found that



Plaintiff’s request for plan reformation, based on an allegation that Defendant made false and
material misstatements and omissions in its adoption of a pension plan amendment in violation
of ERISA § 102(a) and 8 404(a), does not require detrimental reliance. Even if reliance is
required, class certification on the facts of this case is entirely supportable as reliance can be
demonstrated on a generalized basis. The court certified the following class: All persons who
were participants in the Foot Locker Retirement Plan as of December 31, 1995, who had at least
one Hour of Service on or after January 1, 1996 (as defined under the Plan), and who were either
paid a benefit from the Plan after December 31, 1995, or are still entitled to a benefit from the
Plan; and the beneficiaries and estates of such persons and alternate payees under a Qualified
Domestic Relations Order.

In Marciniszyn v. Cigna Corp., No. 3:14-CV-00642 JAM, 2014 WL 5824967 (D. Conn. Nov.
11, 2014), the pro se Plaintiff served Defendant Cigna Corporation with a Connecticut Superior
Court Small Claims Writ and Notice of Suit but had not yet returned the Writ to court. The court
found that the action was not properly removed to federal court because it was never “brought in
a State court” in the first place. The court dismissed the case outright for lack of federal
jurisdiction.

In Thomas v. Bank of Am., 13-442,  Fed.Appx.___, 2014 WL 5151944 (2d Cir. Oct. 15, 2014),
the 2" Circuit Court of Appeals dismissed Bank of America’s appeal for lack of jurisdiction,
finding that the district court’s order, wherein it (1) ruled that Bank of America, in addition to
Life Insurance Company of North America (“LINA”), was a Plan Administrator; (2) concluded
that LINA’s denial of benefits was arbitrary and capricious; and (3) remanded the matter to
LINA with instructions to consider additional evidence, was not an immediately appealable final
order and review under the collateral order doctrine is inappropriate.

This matter involved a denial of life insurance benefits under an employee benefit plan
sponsored by Bank of America (“BofA”). BofA appealed the district court’s ruling that it was a
Plan Administrator because the Plan defines the term “Plan Administrator” to mean Countrywide
or such entity that may be appointed by Countrywide to administer the Plan, and that
Countrywide appointed the Administrative Committee for Employee Benefit Plans to administer
the Plan. The Committee in turn delegated to LINA its authority to administer the Plan upon
purchasing the Policies. BofA appealed because of its concern that, were proceedings to
continue under a new action, the Order would be “effectively unreviewable” on a later appeal.

When BofA filed its appeal, this court had yet to determine whether, or under what
circumstances, a district court’s remand to an ERISA plan administrator is immediately
appealable. However, it subsequently addressed this issue in Mead v. Reliastar Life Ins. Co., No.
11-192—cv, 2014 WL 4548868 (2d Cir. Sept. 16, 2014). While declining to adopt “a hard-and-



fast rule,” Mead held that because an ERISA remand order contemplates further proceedings
before the plan administrator, it is not final and therefore may not be immediately appealed
except when the familiar collateral order doctrine applies. Mead further held that to preserve an
ERISA plan administrator’s ability to obtain appellate review of a non-final remand order, we
generally will interpret a district court’s remand order as having retained jurisdiction over the
case such that, after a determination by the plan administrator on remand, either party may seek
to reopen the district court proceeding and obtain a final judgment. Under this framework, the
district court’s Order is not an immediately appealable final order since it did not resolve
conclusively the issues of liability and damages and the district court has retained jurisdiction
over this case.

The court rejected BofA’s contention that the portion of the order holding that it is a Plan
Administrator is reviewable under the collateral order doctrine. An order is appealable under the
collateral order doctrine if it (1) conclusively determines the disputed question; (2) resolves an
important issue completely separate from the merits of the action; and (3) is effectively
unreviewable on appeal from a final judgment. The court determined that BofA’s appeal fails to
satisfy at least the third requirement, because the district court’s ruling will unquestionably be
reviewable on appeal from a final judgment. Because review of non-final orders under the
collateral order doctrine is intended to be narrow and selective, the court determined that there is
no compelling reason to grant such review here.

In re UBS Erisa Litig., 08-CV-6696 RJS, 2014 WL 4812387 (S.D.N.Y. Sept. 29, 2014) a matter
alleging breach of the duties of prudence, loyalty, and to monitor pension plan investment
options, the court found that Plaintiff lacks standing to sue under ERISA because she has not
alleged the existence of a constitutionally cognizable injury and dismissing claims.

In Mead v. Reliastar Life Ins. Co., 11-192-CV, _ F.3d ___, 2014 WL 4548868 (2d Cir. Sept. 16,
2014), the court, in a per curiam decision, determined that Reliastar’s appeal of the district
court’s remand order should be dismissed due to lack of appellate jurisdiction because the
remand order was not an immediately appealable final decision under either the traditional
principles of finality or the court’s precedents governing remands to administrative agencies.
The district court had determined that Reliastar’s denial of the plaintiff’s long-term disability
benefits was arbitrary and capricious and remanded the matter to Reliastar to calculate benefits
owed and to determine whether the plaintiff is disabled under the any occupation standard of
disability. The court noted that the circuits are split on whether a remand to an ERISA plan
administrator constitutes a “final decision.” A majority of the circuits (First, Fourth, Sixth,
Eighth, and Eleventh) hold that because an ERISA remand order contemplates further
proceedings before the plan administrator, it is not “final” and therefore may not be immediately



appealed except when the familiar collateral order doctrine applies. A few circuits (Third, Ninth,
and Tenth) have analogized ERISA remands to decisions remanding matters to administrative
agencies and have imported into the ERISA context their precedents governing the finality of
administrative remand orders, which permit immediate appeals in certain circumstances. The
Seventh Circuit analyzes the finality of ERISA remand orders by reference to the statute
governing remands to the Social Security Administration, which also permits immediate appeals
in certain situations. In aligning with the majority of the circuits, the court noted that it has
repeatedly expressed that under the general principles of finality, ERISA remand orders usually
are not final because they require further action by the plan administrator. Notwithstanding the
default position, the court has examined ERISA remand orders on a case-by-case basis to
determine whether the particular facts presented indicate that a remand order may be appealable
under an approach already established in a sister circuit. Lastly, the court has observed an
important similarity between ERISA remand orders and orders remanding matters to
administrative agencies—the practical realities that, like an administrative agency, an ERISA
plan administrator that wishes to challenge a remand order may be unable to appeal after the
proceedings on remand take place. The court declined to adopt a hard-and-fast rule that such
orders are never immediately appealable in recognition of the reality that remands to ERISA plan
administrators may take on a number of permutations. Instead, the court must examine the
content of the particular ERISA remand order to determine its appealability. Joining four of the
circuits, the court further held that, to preserve an ERISA plan administrator’s ability to obtain
appellate review of a non-final remand order, it generally will interpret a district court’s remand
order as having retained jurisdiction over the case such that, after a determination by the plan
administrator on remand, either party may seek to reopen the district court proceeding and obtain
a final judgment. The court decided to leave for another day the question of whether the circuit’s
case law governing the finality of administrative remands permits an immediate appeal by an
ERISA plan administrator when the district court’s remand order cannot be construed as having
retained jurisdiction over the case.

HHHH. Third Circuit

In Premier Health Ctr., P.C. v. UnitedHealth Grp., No. CIV. 11-425 ES, 2014 WL 7073439
(D.N.J. Dec. 15, 2014), a matter arising out of the methods by which Defendant UnitedHealth
Group recoups benefit overpayments from healthcare providers, Defendants filed a motion of
reconsideration of the Court’s August 28, 2014 ruling granting certification to the ONET
Repayment Demand Class, on the condition that Plaintiffs submit evidence that one or more of
the named plaintiffs fit within the class definition. Defendants argued that this amounts to a
clear error of law that merits reconsideration because conditional class certifications are



forbidden in the Third Circuit. The court found that Defendants are correct. The 3™ Circuit has
held that the trial court must make a definitive determination that the requirements of Rule 23
have been met before certifying a class. See Hohider v. United Parcel Service, Inc., 574 F.3d
169 (3d Cir. 2009). However, the error was rendered moot by one of the court’s previous ruling
substituting the named plaintiff of the ONET Repayment Class and certifying the class without
condition. Consequently, the court denied Defendants’ Motion for Reconsideration.

In Bussiculo v. Babcock Power, Inc., No. 13-CV-07192, 2014 WL 6908771 (D.N.J. Dec. 8,
2014), Defendant moved to dismiss Plaintiff’s amended complaint based on its contention that
Plaintiff did not adequately plead equitable estoppel and breach of fiduciary duty under Section
502(a)(3) with respect to his pension benefit claim. Under the terms of the retirement plan at
issue, Plaintiff was entitled to an unreduced early retirement benefit if he qualified for the “Rule
of 85.” On multiple occasions over several years, human resources personnel confirmed that
Plaintiff met the Rule of 85, and Plaintiff decided to receive benefits early based on those
representations. However, at the time of his employment termination, Plaintiff had not actually
met the Rule of 85. The court found that Plaintiff sufficiently plead that the human resources
personnel are “fiduciaries,” where they were delegated actual authority by the plan administrator
to advise employees about their plan benefits. Moreover, ERISA defines “fiduciary” in
functional terms of control and authority over the plan so whether the human resources personnel
named in the Amended Complaint qualify as fiduciaries by way of their function is a question of
fact. The court found that the pleadings sufficiently articulate that various personnel of
Defendant were fiduciaries in a functional capacity. The court also found that: 1) Plaintiff
sufficiently plead detrimental reliance because he states he would have received almost $20,000
more per year if he had waited to retire until the age of 65 and had not relied on erroneous
statements and information by Defendant; 2) Plaintiff sufficiently plead a misrepresentation by a
fiduciary who acted negligently; and 3) Plaintiff adequately plead a claim for equitable estoppel
as he states a claim for “extraordinary circumstances” where he was repeatedly misinformed
over several years.

I111.  Fourth Circuit

McMillan v. Metro. Life Ins. Co., No. 7:14-CV-39-F, 2014 WL 7205227 (E.D.N.C. Dec. 17,
2014) involved a dispute where the pro se Plaintiff worked for General Electric from April 1,
1986, until July 2, 2003 and alleged that he was forced by Defendants to leave work and take
short-term disability leave after being diagnosed with bilateral carpal tunnel syndrome and
chronic left wrist pain. In his first suit, the district court dismissed the complaint based (1) on the



untimeliness of the Equal Employment Opportunity Commission (“EEOC”) charge, and (2) on
MetLife not constituting the Plaintiff’s “employer” under the ADA. Plaintiff moved for and was
denied a new trial and appealed to the 4™ Circuit Court of Appeals, which dismissed his appeal
as untimely. Now, nearly three years later, Plaintiff brought suit again, but under ERISA. The
GE Long Term Disability Plan has replaced the GE Disability Benefits Center as a defendant,
but the parties and facts have otherwise remained the same. The court found that given the
procedural and factual posture of this case in relation to McMillan I, the doctrine of res judicata
bars the present suit. First, GE, as employer and plan sponsor, and MetL.ife, as plan
administrator, were both named defendants in McMillan I. Those roles place them in privity of
interest with the GE LTD Plan, and thus identity of parties exists for the purposes of res judicata.
Second, Plaintiff’s causes of action in both lawsuits derive from this same nucleus of fact, and
because Plaintiff could have brought his ERISA claim at the time he filed his complaint in
McMillan I, the second element of res judicata is met. Lastly, because McMillan | was not
dismissed because of a lack of jurisdiction, improper venue, or failure to join a party, but because
(1) the EEOC charge was not timely filed, and (2) the court found that MetLife was not
Plaintiff’s “employer” for purposes of the ADA, the judgment was a final judgment on the
merits.

In Bauer v. S. Cmty. Fin. Corp., No. 1:13CV345, 2014 WL 5465334 (M.D.N.C. Oct. 28, 2014),
the court determined that Change in Control benefits and Termination Without Cause benefits of
the Employment Agreements and Salary Continuation Agreements do not require an ongoing
administrative scheme for their execution, and, thus, do not constitute employee welfare benefit
plans under ERISA. As such, the court denied Defendants’ Motion to Dismiss as moot and
found that the court lacks subject matter jurisdiction.

Greenville Hosp. Sys. v. Employee Welfare Benefits Plan for Employees of Hazelhusrt Mgmt.
Co., Underwritten by Aetna Life Ins. Co., CA 6:14-1919-TMC, 2014 WL 4976588 (D.S.C. Oct.
3, 2014) involved a derivative action brought on behalf of an insured for payment of medical
services rendered. The court found that the dispute is subject to arbitration even though a
determination of benefits under the terms of the Plan may fall within ERISA.

In Searls v. Sandia Corp., 1:14CV578 JCC/TCB, 2014 WL 4793491 (E.D. Va. Sept. 25, 2014),
the court denied Defendant’s motion to dismiss Plaintiff’s § 502(a)(3) claim against the company
because Plaintiff sufficiently alleged that it exercised a requisite level of control over the Plan

and its administration. The court struck the jury demand as to the Plaintiff’s equitable claim for
relief under ERISA.



JJJJ.  Sixth Circuit

Farm Bureau Gen. Ins. Co. v. Melton, No. 1:14-CV-997, 2014 WL 5460725 (W.D. Mich. Oct.
27, 2014) involved an action brought by a no-fault auto insurer against an insured seeking a
declaration that the insurer is not responsible for indemnifying insured for any lien that may be
asserted by insured’s primary ERISA-governed health plan. The court granted the insurer’s
motion to remand to state court and finding that although the insurer’s obligations under its
policy are contingent on the validity of the health plan’s lien, the insurer’s obligations do not
present a question of federal law.

In Davidson v. Henkel Corp., 12-CV-14103, 2014 WL 4851759 (E.D. Mich. Sept. 29, 2014), the
court certified a class of nonqualified retirement plan participants allegedly affected by
Defendants’ failure to follow the Internal Revenue Code’s (“IRC”) special timing rule for the
withholding of Federal Income Contributions Act (“FICA”) taxes on vested deferred
compensation.

In Underwood v. Carpenters Pension Trust Fund-Detroit & Vicinity, 13-CV-14464, 2014 WL
4602974 (E.D. Mich. Sept. 15, 2014), the court certified a class of all persons who commenced
their disability retirement benefits on or after 9/1/2008 and who were receiving the disability
retirement benefits on 8/1/2013 from the Carpenters Pension Trust Fund—Detroit and Vicinity.
In August 2013, the Plan’s Trustees amended the Plan to address its underfunded status. The
amendment significantly reduced the plaintiff’s monthly disability payments and the plaintiff
filed this action to challenge the amendment, arguing that ERISA and the terms of the Plan
prohibit amendments that reduce disability benefits in pay status. The defendants challenged
only numerosity and adequacy. With respect to numerosity, the plaintiff’s counsel submitted an
affidavit stating that there are at least fifty-eight people whose disability benefits were reduced
by the amendment (and who have contacted a lawyer regarding possible representation) and are
reasonably likely to face the harm for which the plaintiff seeks redress. The court found this
sufficient even if it may be that not all of the fifty-eight have standing to pursue a claim. The
court rejected defendants’ argument that because every person in the proposed class is a
participant in the Defendant Fund, the class is ascertainable and therefore joinder is not
impracticable. Class certification is not rendered inappropriate solely because all members of a
proposed class are identifiable. With respect to adequacy, the defendants argued that
Underwood is not an adequate representative because some disability recipients may return to
work and have their benefit suspended, and some participants on disability who will soon
convert to normal retirement pension benefits certainly do not have the same interest as the



participant who may be on disability for several years because a rollback of disability benefits to
pre-amendment levels hurts the Plan’s funding status and puts participants’ non-disability
pension benefits at peril. The court found that this hypothetical class conflict is not an obstacle
to certifying the class. To the extent there are members of the proposed class who prefer that the
caps on disability benefits and the Social Security eligibility requirement remain in place to
protect the funding of the Plan, the defendants will adequately represent their interests. And
because Underwood seeks to certify the class under Rule 23(b)(3), all members of the proposed
class would be given notice and an opportunity to opt out. The defendants also argued that there
are five different classes of caps on disability benefits, dependent on the number of the
participant’s credit years and, at best, Underwood could possibly represent the members of the
participants in his category of credit years, but not the other four tiers. The court found that no
class conflict is created by the different classes of caps as these differences only affect the
amount of damages which do not prevent certification in this case. Lastly, the defendants argued
that the requirement to qualify for Social Security disability benefits may affect proposed class
members differently and it cannot be determined at this time which participants will have
benefits discontinued when this rule takes effect. Any participant whose benefits are not affected
by this change would have little interest in seeing this matter prosecuted at the expense of the
Pension Fund. The court found that this did not present a conflict because the issue is the
legality of the amendment. The fact that the amendment had two kinds of effects—the caps and
the eligibility requirement—is relevant to damages, not liability. The court found that
differences in damages are not an obstacle to certification in this case.

KKKK. Seventh Circuit

Carlson v. Northrop Grumman Corp., 13 C 2635, 2014 WL 5334038 (N.D. Ill. Oct. 20, 2014)
involved denied severance benefits. After exchange of initial discovery, the court granted
Plaintiffs’ motion to amend the complaint to bring Section 502(a)(1)(B) and 510 claims on
behalf of a proposed class and to add a third count for equitable reformation of the Plan pursuant
to Section 502(a)(3).

Perez v. Cargill Heating & Air Conditioning Co., 14-CV-228-JDP, 2014 WL 5325372 (W.D.
Wis. Oct. 20, 2014) involved an action brought by the Secretary of Labor against a company, its
majority owner who recently filed for personal bankruptcy, and the company’s employee benefit
plan. The court granted the Secretary’s motion to strike an affirmative defense by the owner that
this action violated the automatic bankruptcy stay or at least is unnecessarily duplicative. The
court found that the automatic stay does not prevent the Secretary from proceeding against the



company or the Plan, neither of which is in bankruptcy, and that this action falls within the 8
362(b)(4) exception. The court clarified that the Secretary may not enforce any money judgment
against the owner, except through the bankruptcy court.

LLLL. Eighth Circuit

Blue Cross Blue Shield of Minnesota v. Wells Fargo Bank, N.A., CIV. 11-2529 DWF/JJG, 2014
WL 4954655 (D. Minn. Oct. 2, 2014) involved a matter where the jury heard the non-ERISA
claims and the court sat as the finder of fact for the ERISA fiduciary duty claims. The testimony
was relevant to the determination of liability by both the jury and the court, and the court found
that it was bound by the preclusive effect of a jury verdict on issue of breach of fiduciary duty
where: (1) the same law firm represented all plaintiffs; (2) there was practical privity between
the ERISA and non-ERISA Plaintiffs; and (3) the issues related to breach of fiduciary duty were
identical, as repeatedly acknowledged by the parties.

In Mackey v. Johnson, CIV. 14-2024 PAM/LIB, 2014 WL 4794973 (D. Minn. Sept. 25, 2014),
the court denied Plaintiff’s motion to dismiss the health plan’s claim seeking to recover
healthcare expenditures from money paid to the plan beneficiary’s heirs under Minnesota’s
wrongful-death statute.

In Coil v. Rightchoice Managed Care, Inc., 2:14-CV-04098-NKL, 2014 WL 4792934 (W.D. Mo.
Sept. 25, 2014), the court denied Defendant’s motion to dismiss without prejudice and gave the
plaintiff leave to amend to show he has derivative standing to sue under § 1132 for unpaid health
services rendered to his now deceased wife, and that he has exhausted remedies under the plan or
that exhaustion would be futile.

MMMM. Ninth Circuit

In Sandhu v. Hewlett-Packard Co., 2:14-CV-1525 KJM EFB, 2014 WL 4661174 (E.D. Cal.
Sept. 18, 2014), the court granted the plaintiff’s motion to remand the case back to state court,
where the defendant had removed to federal court because the plaintiff’s complaint alleged



claims concerning a denial of ERISA plan severance benefits. Specifically, the plaintiff alleged
that he had been employed by defendant Hewlett—Packard Company (HP) for seventeen years
but had been laid off, ostensibly as the result of restructuring but really because of his race, and
that HP improperly refused to pay him promised severance benefits. The complaint contained
five claims: breach of contract and breach of the implied covenant of good faith and fair dealing,
stemming from HP’s refusal to pay severance benefits; misrepresentation; termination based on
race, in violation of California’s Fair Employment and Housing Act (FEHA); and intentional
infliction of emotional distress. The plaintiff sought to file an amended complaint after
discovering that the severance benefit claim was governed by ERISA. The proposed amended
complaint eliminated the breach of contract and misrepresentation claims, but retained the breach
of the implied covenant of good faith and fair dealing, FEHA, and intentional infliction of
emotional distress claims. The court determined that although the complaint is not clearly
pleaded, it does not explicitly plead that HP terminated plaintiff in order to deny him severance
benefits. Given plaintiff’s allegation that he was terminated from his new HP position because
of race, the breach of contract claim can be read as not alleging a benefits-defeating motive, but
rather a decision to pursue an improper termination based on race only after the plaintiff had
waived any right to sue. Similarly, the breach of the covenant of fair dealing claim is not
explicitly based on a benefits-denying motive. The court found that the defendant has not borne
its burden of showing these two claims are completely preempted by ERISA and properly
removed on the basis of federal question jurisdiction. The court denied the plaintiff’s motion to
amend the complaint as moot and remanded the case.

NNNN. Tenth Circuit

Trustees of Eighth Dist. Elec. Pension Fund v. Wasatch Front Elec. & Const., LLC, No. 13-
4093, Fed.Appx.___, 2014 WL 7240058 (10th Cir. Dec. 22, 2014) involved a suit brought by
a union and trustees of a pension fund against three electrical companies and one of their owners
for failing to make payments required under collective bargaining agreements and ERISA. The
district court granted summary judgment to Defendants, holding that the claims were precluded
by res judicata because of a prior suit brought by the union. The trustees and the union appealed
the summary judgment ruling, but did so out of time. The court rejected Appellants’ argument
that the motion for attorneys’ fees could not be construed as a Rule 59 motion that extends the
30-day deadline for filing a notice of appeal pursuant to Fed. R.App. P. 4(a)(1)(A). The district
court also granted $134,078.90 in costs and attorneys’ fees to Defendants. The union and the
trustees argued that the court should not have assessed any attorneys’ fees and the Defendants
conceded the union’s challenge. The court held that the district court acted in its discretion to
award fees against the trustees.



In Jenkins-Dyer v. Drayton, 2:13-CV-02489-JAR, 2014 WL 5307851 (D. Kan. Oct. 16, 2014), a
matter seeking payment of benefits under a Savings Plan, Plaintiff alleged Defendants paid
benefits to a third party falsely claiming to be the deceased participant’s surviving spouse. The
court found that Plaintiff stated facts plausibly suggesting that the third party is not the surviving
spouse and denied Defendants’ motion to dismiss.

0000. Eleventh Circuit

In Saunders v. Liberty Life Assur. Co. of Boston, No. 5:14-CV-1181-JHE, 2014 WL 6773252
(N.D. Ala. Dec. 2, 2014), a dispute involving denial of long-term disability benefits, the court
found that the Plan sponsor is not a proper party defendant because it is not the party that
controls administration of the plan.

PPPP. D.C. Circuit

In Holland v. Bibeau Const. Co., No. 13-7093, _F.3d___, 2014 WL 7088168 (D.C. Cir. Dec.
16, 2014), trustees of a mine workers benefit plan brought this action against an employer,
seeking to recover amounts paid to beneficiaries pursuant to Coal Industry Retiree Health
Benefit Act (Coal Act) and ERISA. The district court granted the trustees’ motion for
reconsideration from its partial grant of summary judgment and awarded the trustees’ damages
for a certain period. The court left it to the parties to resolve damages that had accrued since that
period and other future liabilities. On appeal, the court held that the district court’s decision was
a final, appealable decision. The district court addressed the trustees’ requested remedies in
detail and left for future resolution only the amount of damages that had accrued since the parties
filed their last estimates. Given the mechanical nature of the remaining calculations, danger of
repetitive judicial consideration of the same questions and danger that the remaining calculations
would produce an appealable issue, was remote. The court also held that the defense of laches
did not bar the trustees’ claims. In this case, there was a nine-year delay between the time the
mine workers’ benefit plan enrolled the participant in the plan and notified the employer of its
premium obligations. The Coal Act installment liability separately accrued with each missed
monthly payment and the trustees’ claims for monetary damages, not equitable relief, were
timely filed. Lastly, the court held that the district court was within its discretion in awarding



interest for a period prior to the plan’s notice of the employer’s payment obligations and in
awarding pre-notice liquidated damages.

In Russell v. Harman Int’l Indus., Inc., No. 13-7095, 2014 WL 6996138 (D.C. Cir. Dec. 12,
2014), Plaintiff appealed the district court’s Rule 12(d) conversion of Defendants’ motion to
dismiss as one for summary judgment in favor of Defendants. Plaintiff contended that the
district court converted the motion without giving him a “reasonable opportunity” to present
evidence. The D.C. Circuit did not reach that issue because, assuming that the district court
violated Rule 12(d), it found the error would be harmless in this case. Plaintiff brought a class-
action suit against Defendants and alleged that they made false and misleading statements to
investment firms that caused an acquisition deal to fall through, which ultimately led to a decline
in the value of stock in which Plaintiff’s company’s 401(k) plan invested. When he filed suit,
Plaintiff no longer worked for his company, a defendant in this case, and signed a severance
agreement in exchange for payments he was not otherwise entitled to receive that included the
following release of liability:

Release of Known and Unknown Claims.

Employee ... releases and forever discharges the Company, its affiliates, and all of their
agents ... of and from any Claim (as defined below) which have [sic] arisen on or before
the date that this Agreement becomes effective.... The Claims released by this agreement
include, but are not limited to, Claims arising out of, based upon, or relating to ... the
Employee Retirement Income Security Act....

Employee expressly acknowledges, agrees and recites that: (i) this Agreement is written
in a manner he understands; ... (iii) he has entered into and executed this Agreement
knowingly and voluntarily; (v)[sic] he has read and understands this Agreement in its
entirety; and (vi) he has not been forced to sign this Agreement by any employee or agent
of the Company.

The company used the severance agreement’s release as the basis for a motion to dismiss under
Rule 12(b)(6) and contended that Russell gave up his right to bring an ERISA action. To support
this defense, Harman attached the severance agreement as an exhibit to the motion. The district
court ordered supplemental briefing but did not expressly mention Rule 12(d) or the possibility
of converting the company’s motion to dismiss into one for summary judgment. When the
district court rendered its decision in May 2013, it for the first time expressly invoked Rule 12(d)
and converted the motion to dismiss into one for summary judgment. In its decision, the district
court determined, among other things, that Plaintiff had knowingly and voluntarily waived his
ERISA rights by signing the severance agreement. The court found that the district court’s
failure to comply with the procedural safeguards of Rule 12(d) did not constitute reversible error
because it did not prejudice the parties. Here, Plaintiff suffered no prejudice because, even had



he obtained his now-desired discovery, he could not demonstrate a “genuine issue of material
fact” sufficient to prevail at summary judgment. The court assumed arguendo that an employee
must knowingly and voluntarily consent to a waiver of ERISA liability. Considering a non-
exhaustive list of factors developed by other circuits to determine whether, under the totality of
the circumstances, an ERISA waiver is knowing and voluntary, the court found that Plaintiff
never proffered any evidence to undermine the knowing-and-voluntary nature of his consent or
identified a plausible line of inquiry for discovery that might lead to evidence creating a disputed
issue of material fact. The court reiterated that its harmless-error analysis is confined to the
unique circumstances of this case and does not propose that in every case in which a district
court improperly goes beyond the pleadings in granting a motion to dismiss without affording the
protections contemplated in Rule 12(d), a losing party will lose once more on appeal because of
its inability to show what it would have produced had it been given the opportunity. However,
this case is not one of those “general cases” where the opportunity for discovery might have
produced precisely that which was lacking. For these reasons, the court affirmed the district
court’s grant of summary judgment.

Stephens v. Pension Ben. Guar. Corp., 13-5129, 2014 WL 2853720 (D.C. Cir. June 24, 2014)
involved a putative class action brought on behalf of a group of U.S. Airways pilots who retired
over a decade ago and received a delayed payment of retirement benefits. The district court
refused to certify a class, holding that Stephens’s claim is not typical of the claims of the rest of
the putative class because only Stephens exhausted internal plan remedies before filing suit
under ERISA. The D.C. Circuit Court of Appeals held that the class members were not required
to exhaust internal remedies before bringing their claims in court because they seek enforcement
of ERISA’s substantive guarantees rather than contractual rights. The court reversed the district
court’s judgment and remanded for reconsideration of Stephens’s motion to certify a class.



Preemption

QQQQ. First Circuit

In Forristall v. Fed. Exp. Corp., No. CIV.A. 13-11454, _ F.Supp.3d___, 2014 WL 6629256 (D.
Mass. Nov. 21, 2014), the court granted summary judgment to Fedex where Fedex argued that
Plaintiffs’ claims for wrongful discharge, negligent misrepresentation, intentional
misrepresentation, and promissory estoppel are preempted by ERISA. The Plaintiff was a
longtime and successful employee of Fedex. In January of 2003, Plaintiff and his then-wife
divorced and Plaintiff was required to maintain his present group medical insurance policy,
(Cigna), or its equivalent for his then-wife for so long as she is able to be covered at no
additional cost to Plaintiff. Plaintiff notified his then-manager of his divorce and the obligations
imposed by the Divorce Judgment (including payment of child support and alimony). The then-
wife continued her coverage under Fedex’s group health insurance plan until March of 2010,
when Plaintiff approached his current manager with a request to be given two days off work to
propose to his girlfriend. Plaintiff also asked about removing his ex-wife from his health
insurance plan and substituting his soon-to-be bride in her place, at which time Plaintiff was
informed that she should never have been kept on the plan after the divorce. Plaintiff was first
suspended with pay, then later without, and ultimately terminated, allegedly because the ex-wife
had been wrongfully extended coverage under Plaintiff’s insurance plan.

The court determined that the crux of Plaintiff’s claims is that he reasonably relied to his
detriment on his former manager’s implicit representation that he could permissibly keep his ex-
wife on his Fedex group health plan as his designated spouse (and thus satisfy the Divorce
Judgment). In arguing against ERISA preemption, the Plaintiff contested that he is not
attempting to claim plan benefits and the disposition of his claims does not require analyzing the
plan because he does not dispute his ex-wife’s ineligibility for plan coverage after their divorce.
The court reasoned that the 1% Circuit’s more recent decision in Zipperer v. Raytheon Co., 493
F.3d 50 (1st Cir. 2007) makes clear that these distinctions do not alter the outcome. In Zipperer,
the 1% Circuit found preempted an employee’s claim that his employer’s negligent recordkeeping
led to his reliance on an erroneous estimate of his retirement benefits in electing early retirement.
The court rejected Zipperer’s contention that his claims related only to the negligent
recordkeeping and not the retirement plan, and that he was seeking only negligence damages and
not a reinstatement of benefits. The court determined that Zipperer’s claims are preempted
because the claims can only be evaluated with respect to the employer’s recordkeeping
responsibilities for the plan under ERISA.

In this case, Plaintiff argued that Fedex’s liability stems from the former manager’s
mistaken impression that the ex-wife remained eligible for coverage under the insurance plan



after the divorce and his failure to correct the relevant data entries in Fedex’s computer system.
The court found that this argument directly touches on Fedex’s recordkeeping and disclosure
duties as an ERISA plan administrator, which include providing participants with an accurate
written description of the plan. To permit plan participants to bring state law claims premised on
oral explanations that deviate from the statutorily required written plan description would undo
Congress’s intent of insuring the integrity and consistency of ERISA plan administration.
Further, allowing a claim to proceed under Massachusetts law would impermissibly lead to
inconsistent state regulations, as state courts develop different substantive standards applicable to
the same employer conduct, requiring the tailoring of plans and employer conduct to the
peculiarities of the law of each jurisdiction. Because the court found that Plaintiff’s claims are

“inseparably connected” to Fedex’s administration of its group health plan, they are preempted
by ERISA.

In Merit Const. Alliance v. City of Quincy, 13-2189, 2014 WL 3457605 (1st Cir. July 16, 2014),
the 1% Circuit Court of Appeals considered two questions of considerable import, each of which
implicates ERISA: 1) whether the reach of ERISA’s preemption provision, 29 U.S.C. § 1144(a),
extends to a municipal ordinance mandating the establishment of a specific type of apprentice
training program, and 2) whether the successful plaintiff is an appropriate “participant,
beneficiary, or fiduciary” to whom fees could lawfully be awarded under ERISA’s fee-shifting
provision, 29 U.S.C. § 1132(g)(1). The court found that ERISA specifically includes apprentice
training programs in its definition of employee welfare benefit plans and a state-law mandate
regarding the structure or administration of such plans falls within the ambit of ERISA’s
preemption provision. The Ordinance comprises such a mandate because it dictates the
establishment of an employee benefit structure and sets the standards governing that structure.
Even though a non-ERISA option might be available for compliance with the Ordinance, the
availability of such an option does not save the Ordinance: its mandate still has the effect of
destroying the benefit of uniform administration that is among ERISA’s principal goals. The
Court of Appeals reversed the district court’s award of fees under ERISA’s fee-shifting
provision, finding that the only possible plaintiff who might be entitled to an award of fees was
not a participant, beneficiary, or fiduciary of any ERISA apprentice training program. Although
he is a participant in a retirement plan, that plan is wholly unrelated to the contested apprentice
training requirement. The court declined fees on this basis without ruling on whether the
preemption challenge was an “action” in which ERISA fees could be awarded.

RRRR.Second Circuit



In VFS Fin. Inc. v. Elias-Savion-Fox LLC, No. 12 CIV. 2853 PAE, 2014 WL 6765827 (S.D.N.Y.
Dec. 1, 2014), Plaintiff sought a turnover order enabling it to reach two assets of its debtor,
including an “SRA/IRA” retirement account containing approximately $600,000. The court
found that the participant’s SRA/IRA account, and not merely the plan under which it came into
being, is governed by ERISA but that ERISA does not preempt N.Y. CPLR § 5205, a state law
which shields the SRA/IRA retirement account from garnishment by creditors (save for
contributions made during, or after, the 90—day window that preceded the filing of the creditor’s
lawsuit).

In K.A. v. St. Barnabas Medican Ctr., No. CIV. 2:14-6001 WJM, 2014 WL 5848956 (D.N.J.
Nov. 12, 2014) Plaintiff brought claims against Sun Life for its alleged failure to provide her
with a copy of the Long-Term Disability Plan, and for intentional and negligent infliction of
emotional distress arising out of Sun Life’s failure to provide a copy of the Plan. The court
found that all three Counts against Sun Life, which seek judgment “for damages compensatory
and punitive together with interests and costs of suit,” are preempted by ERISA.

In Connecticut Gen. Life Ins. Co. v. Advanced Chiropractic Healthcare, CV 13-2784, 2014 WL
5100572 (E.D.N.Y. Oct. 10, 2014), the court found that this action claiming fraud, unjust
enrichment, and money had and received against Defendants in connection with medical services
it provided and billed to Plaintiff are not preempted by either § 514 or § 502(a). The court
denied Defendants’ motion to dismiss.

In Wurtz v. Rawlings Co., LLC, 13-1695-CV, 2014 WL 3746801 (2d Cir. July 31, 2014), the 2nd
Circuit Court of Appeals held that New York’s anti-subrogation law, N.Y. Gen. Oblig. Law 8 5
335, is saved from express preemption under ERISA § 514, 29 U.S.C. § 1144, as a law that
“regulates insurance” and is applicable to health insurers providing coverage through ERISA-
governed benefit plans. The plaintiffs initially filed the complaint in this case in New York state
court, seeking, among other things, to enjoin defendant insurers under New York law from
obtaining reimbursement of medical benefits from plaintiffs’ tort settlements. The defendants
removed this action to the Eastern District of New York, where the district court granted
defendants’ motion to dismiss under Rule 12(b)(6) for failure to state a claim on the basis that
plaintiffs’ claims were subject to both “complete” and “express” preemption under ERISA. The
2" Circuit held that the plaintiffs’ claims do not satisfy the Supreme Court’s test, articulated in
Aetna Health Inc. v. Davila, 542 U.S. 200 (2004), for being subject to complete ERISA
preemption, which would have conferred federal subject-matter jurisdiction. The court found
that jurisdiction exists, however, under the Class Action Fairness Act (“CAFA”), 28 U.S.C. §
1332(d). Reaching the merits of the express preemption defense, the court concluded that the



law is saved from express preemption under ERISA, vacated the district court’s judgment, and
remanded for further proceedings on the plaintiffs’ claims.

SSSS. Third Circuit

In Breland v. Liberty Life Assur. Co. of Boston, No. CIV.A. 14-352, 2014 WL 5795681 (W.D.
Pa. Nov. 6, 2014), the court denied Plaintiff’s Motion to Remand to state court and granted
Defendant’s Motion to Dismiss Plaintiff’s assumpsit, breach of fiduciary obligation, and
violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law (“UTPCPL”)
claims. The court found that Plaintiff’s lawsuit for the recovery of long-term disability benefits
pre-empted any state law claims and that the UTPCPL was not a law specifically directed toward
the insurance industry, and therefore does not fall under the “savings clause” exception.

In Bar-David v. Econ. Concepts, Inc., CIV. 2:13-5885 KM, 2014 WL 4724898 (D.N.J. Sept. 22,
2014), the court found Plaintiff’s claim that Defendants fraudulently induced him to set up and
continue to fund a defined benefit pension plan by misrepresenting and omitting material facts
about the legal status of such a plan is not preempted by ERISA. The court relied on the fact that
he is not suing as a beneficiary of an ERISA plan and does not seek to enforce any rights under
any potential ERISA plan. Instead, Plaintiff seeks to enforce duties that Defendants allegedly
owe based on attorney-client and fiduciary relationships that existed outside of the plan.

In Metro. Life Ins. Co. v. DePalo, CIV.A. 13-3092 KM, 2014 WL 4681094 (D.N.J. Sept. 22,
2014), the court denied MetLife’s motion to amend its complaint to add two state-law causes of
action, in addition to ERISA claims, against the defendant for unlawful retention and conversion
of funds relating to optional coverage benefits it paid pursuant to an ERISA-covered life
insurance policy. MetLife asserted that, after making this payment, it discovered that although it
was responsible for the payment of basic coverage benefits, MetLife was not responsible for
paying the decedent’s optional coverage benefits. Instead, that responsibility had shifted to
Aetna. Aetna subsequently paid the defendant the same amount of optional coverage benefits.
MetL.ife initiated this litigation to recover its duplicative payment. The court reasoned that for
MetL.ife to recover under either theory, the court must determine that MetLife was not required
to pay the decedent’s optional coverage benefits. No matter how MetLife frames its arguments,
both of MetLife’s proposed state law claims are premised upon and require a finding that
MetLife was not required, under the Plan’s terms, to make the optional coverage benefit
payment. Because of this, the court determined that MetLife’s proposed state law claims are



preempted by Section 514(a). The court recognized that without the state-law claims, might be
left without the ability to bring additional non-ERISA claims but the potential outcome does not
empower the Court to disregard Section 514(a)’s text, Congress’s intent, binding precedent
interpreting Section 514(a), and other persuasive opinions, which all direct the Court to deny
MetLife’s motion on the basis of preemption.

In Menkes v. Prudential Ins. Co. of Am., 13-1408, 2014 WL 3843969 (3d Cir. Aug. 6, 2014), the
plaintiffs appealed the district court’s dismissal of their complaint against Prudential Insurance
Company of North America for failure to state a claim. The issue is whether certain
supplemental insurance coverage is governed by the Employee Retirement Income Security Act
of 1974 (“ERISA”), 29 U.S.C. § 1001, et seq. The plaintiffs were employed by a defense
contractor to work on a military base in Kirkuk, Irag in 2008. As employees, the plaintiffs were
automatically enrolled in the defense contractor’s Basic Long Term Disability, Basic Life, and
Accidental Death and Dismemberment insurance policies (the “Basic Policies™). It is undisputed
that the employer offered this insurance coverage pursuant to ERISA. These policies were
established pursuant to a single group contract with the Prudential. Both plaintiffs also
purchased supplemental insurance coverage to augment their basic benefits. The plaintiffs paid
additional premiums out of their own funds for this supplemental coverage in return for
enhanced benefits should they sustain a covered injury. The supplemental coverage operated
pursuant to the exact same benefit terms, rules, exclusions, and claim procedures as the Basic
Policies. The insurance booklet certificate informed the plaintiffs of the policies’ respective war
exclusion policies. The Long Term Disability Booklet provided that “[y]our plan does not cover
a disability due to war, declared or undeclared, or any act of war.” The Accidental Death and
Dismemberment Booklet provided that loss is not covered if it results from “[w]ar, or any act of
war. One plaintiff filed a claim under his Long Term Disability policy for three injuries he
received while in Iraq. Prudential used the war exclusion provision to deny benefits and the
plaintiffs brought suit under state law. The Court concluded that in the circumstances presented
here, the supplemental insurance coverage cannot be unbundled from the plaintiffs’ broader
employer-provided ERISA benefits plan and ERISA preempts the various state law claims that
the plaintiffs asserted. The Court affirmed the district court’s dismissal.

TTTT. Fourth Circuit

In Searls v. Sandia Corp., 1:14CV578 JCC/TCB, 2014 WL 4793491 (E.D. Va. Sept. 25, 2014),
the court dismissed the breach of contract, unjust enrichment, fraudulent inducement, and



constructive fraud causes of action concerning the Plaintiffs’ pension benefits as preempted by
ERISA.

UUuUuU. Fifth Circuit

Kirkindoll v. Nat’l Credit Union Admin. Bd., No. 3:11-CV-1921-D, 2014 WL 7178005 (N.D.
Tex. Dec. 17, 2014) involved a suit arising from the termination of an ERISA “top hat” plan and
the repudiation by the conservator for an insured credit union of the contract that terminated the
plan and purported to vest a plan participant with partial plan benefits. In 2010, Texans Credit
Union (TCU) Board of Directors terminated the Plan after it determined there was no longer a
need to continue the “executive retention” strategy intended by the Plan. In March 2011, TCU’s
then-President and CEO proposed to Plaintiff that his interest in the Plan be partially vested in
exchange for Plaintiff’s surrender and cancellation of any rights he had under the Plan. Ina
March 2011 Agreement, approved by unanimous consent by the Board and signed by Plaintiff,
the Plan was terminated April 1, 2011 and Plaintiff was to receive $234,068.184 within 30 days.
However, the National Credit Union Administration Board placed TCU into conservatorship and
appointed itself as conservator. It then repudiated the March 2011 Agreement. The court found
that Plaintiff could not have brought his state-law claims regarding the March 2011 Agreement
under 8 502(a)(1)(B) of ERISA. To satisfy the first prong of Davila, a claim must asserts rights
to which the plaintiff is entitled “only because of the terms of an ERISA-regulated employee
benefit plan.” The court found that Plaintiff’s state-law claims regarding the March 2011
Agreement does not seek to recover benefits due to him under the terms of an ERISA plan, to
enforce his rights under the terms of an ERISA plan, or to clarify his rights to future benefits
under the terms of an ERISA plan. Instead, he complains that, he was never paid the
$234,068.18 within 30 days as promised. Plaintiff’s state-law claims regarding the March 2011
Agreement arise under that agreement, not under the Plan since Plaintiff cannot contend that he
is owed the money under the terms of the Plan. The court also found that Plaintiff’s claims do
not satisfy the second requirement of Davila because there is no other independent legal duty
that is implicated by Defendants’ actions. Accordingly, the court held that Plaintiff’s state-law
claims regarding the March 2011 Agreement are not completely preempted.

In Broyles v. Cantor Fitzgerald & Co., No. CIV.A. 10-854-JJB, 2014 WL 6886158 (M.D. La.
Dec. 8, 2014), Plaintiffs collectively invested millions to acquire a membership interest in
“pooled asset” hedge funds, which were supposed to each have individual investment strategies.
These funds were created and controlled by Commonwealth. Plaintiffs allege that all the funds
had essentially the same investment strategy of investing in collateralized debt obligations,



which were created by Cantor Fitzgerald & Co. The action asserts that the managers of the funds
breached their fiduciary duty to their shareholders by investing in the collateralized debt
obligations and, as a result, received improper financial benefits from Cantor even though the
investments harmed shareholder interests. With respect to the ERISA Claims against Stone &
Youngberg for breach of fiduciary duty, the court found that Plaintiffs have sufficiently pled
standing to raise ERISA claims based on their claim that more than 25% of the equity interests in
the Offshore Funds were held by benefit plan investors as defined in ERISA § 3(42), 29 U.S.C. §
1002(42). Defendants argued that all state law security claims must be dismissed as preempted
by ERISA. The Court concluded that the parties failed to sufficiently address this issue but that
sufficient facts have been pled for the ERISA claims to survive the pleading stage.

Malbrough v. Kanawha Ins. Co., No. 2:11-CV-1842, 2014 WL 6455775 (W.D. La. Nov. 17,
2014) involved a suit brought by beneficiaries of a life insurance and AD&D benefit policy
against the broker hired by employer to gather information about available group insurance
policies. The broker failed to disclose a limitation on the amount of available benefits and the
decedent signed up for more benefits than for which he was eligible. The court found that the
claim against the broker was not preempted by ERISA because the broker was not the decedent’s
employer or a fiduciary of the Plan.

Wright v. Louisiana Corrugated Products, LLC, No. CIV.A. 14-0744, 2014 WL 5803073 (W.D.
La. Nov. 7, 2014) involved a denial of payment for surgery under a group health care policy.
The court found: 1) Plaintiff’s state law claim for failure to pay benefits under the plan is
completely preempted and recast as a claim under ERISA § 502(a)(1)(B); 2) because Plaintiff
failed to exhaust administrative remedies before filing suit, his converted claim under ERISA §
502(a)(1)(B) is premature and dismissed without prejudice; and 3) Plaintiff’s remaining state law
claims for recovery of penalties and fees under § 22:1821 and for detrimental reliance damages
under Louisiana Civil Code Article 1967 are conflict-preempted by ERISA. The court dismissed
the claims with prejudice.

Dierker v. ACF Indus., No. A-13-CV-1043-SS, 2014 WL 5461797 (W.D. Tex. Oct. 27, 2014)
involved an allegation that Defendant failed to pay monies due to Plaintiffs under a retirement
plan. The court found that the retirement plan is subject to ERISA and all claims based on Texas
common law (breach of contract, breach of implied-in-fact contract, breach of implied covenant
of good faith and fair dealing, promissory estoppel, and intentional infliction of emotional
distress) are pre-empted by ERISA. The court granted summary judgment for Defendant.



In Gilbert v. Baker Hughes Inc., 4:14-CV-652, 2014 WL 4402125 (S.D. Tex. Sept. 5, 2014), the
court granted the plaintiff’s motion to remand after the defendant removed the case to federal
court, claiming federal question jurisdiction on the basis of ERISA. The plaintiff’s lawsuit
alleged that the defendant materially breached its contract with the plaintiff by failing to comply
with promises made regarding the nature of the plaintiff’s severance package, and failing to offer
a severance package that was calculated based on his total years of employment. The plaintiff
also alleged that the defendant’s employee, Mark Freeman, knowingly misrepresented the
manner in which the severance package would be calculated in order to induce the plaintiff to
enter into an employment contract. The court found that the plaintiff’s common-law claim for
fraudulent inducement is not completely preempted by ERISA Section 502 because it arises from
an independent legal duty, and does not require a court to interpret or administer an ERISA plan.
The plaintiff’s claim centers on his allegation that Mr. Freeman promised him that any severance
package amount would be premised on all of his years of service rather than the period of service
in his latest employment stint with the company. He also alleged that he relied on this promise
in his decision to leave his then-current position and return to the defendant’s employ. The
misrepresentation at issue did not concern the right to receive benefits under the Plan, but rather
the date from which employment would be counted for purposes of disbursement. Essentially,
the petition alleges that the defendant fraudulently induced him into returning to a position with
his old employer; the misrepresentation about the start date was merely the way it did so. The
court determined that it need not wade into the intricacies of ERISA or of the Plan to determine
whether the plaintiff was fraudulently induced into accepting a job. A court need only assess
whether Mr. Freeman made a knowing misrepresentation about the start date of the severance
benefits, with the intent to induce the plaintiff’s employment, and whether the plaintiff relied on
this misrepresentation in making his decision. This assessment is too remotely connected to
ERISA to be considered an area of exclusive federal concern. The court also found that the
plaintiff’s breach of contract claim is not completely preempted under ERISA Section 502 as it
only implicates the length of employment for the purposes of calculating severance benefits, and
does not require any kind of benefit determination under the ERISA Plan, relying on Lone Star
OB/GYN Assoc. v. Aetna Health Inc., 579 F.3d 525, 530 (5th Cir. 2009). The fact that the
plaintiff seeks benefits payable under the ERISA Plan does not necessarily establish preemption
because although the “relate to” standard has been used to guide the complete preemption
inquiry, it is not the dispositive test for determining preemption under Section 502. Since the
plaintiff’s common-law claims both arise from independent legal duties, they cannot be
completely preempted by ERISA. Further, the Lone Star court expressly rejected the argument
that consultation of an ERISA plan alone is sufficient for preemption.

In Smith v. Houston Pilots, CIV.A. H-13-0565, 2014 WL 3534684 (S.D. Tex. July 16, 2014), the
plaintiff sued the Houston Pilots in Texas state court, asserting claims for quantum meruit and
unjust enrichment, money had and received, and conversion. He subsequently amended his



petition to include claims for unpaid pension benefits. The Houston Pilots removed on the basis
that some of the state-court claims were preempted by ERISA, and the court denied the
plaintiff’s motion to remand. The Houston Pilots then moved for summary judgment on all
claims and sought attorney’s fees. In granting the employer’s motion, the court found that the
plaintiff’s amended petition seeking recovery of the pension benefits that he would otherwise be
entitled to receive had the Houston Pilots not “forced” his retirement fits within ERISA § 510,
which is designed to prevent employers from discharging their employees to avoid paying
ERISA plan benefits. As such, the allegations are preempted by ERISA. Although ERISA does
not state the statute of limitations for § 510 claims, the court looked to Texas state law for the
most analogous state-law limitations period. Because § 510 proscribes specified acts of
discharge and discrimination, the analogous state statute of limitations applies, which is Texas’s
two-year statute of limitations for wrongful discharge and discrimination. The court found that
the plaintiff’s claims accrued on February 10, 2010, the date the Houston Pilots notified Smith
that he was no longer a member of the Houston Pilots because he no longer met eligibility for
Membership requirements. The plaintiff did not file his amended state-court petition asserting
the pension-benefit claims until February 13, 2013-over one year after the limitations period
expired. On this basis, the court granted Houston Pilots summary judgment dismissing the
plaintiff’s ERISA claims.

In McGinn v. Metro. Life Ins. Co., CIV.A. 11-3025, 2014 WL 3489736 (E.D. La. July 14, 2014),
the plaintiff filed a complaint on behalf of herself and her minor children against MetL.ife for
denying their claim for accidental death benefits provided pursuant to the plaintiff’s late
husband’s life insurance policy sponsored by his former employer. MetLife issued the group
insurance policy that provided benefits under the employer’s benefit plan. The plaintiff filed this
lawsuit in Louisiana state court, alleging bad faith and breach of contract in violation of state
law. After defendants removed the action to this court, it filed an answer alleging that plaintiff’s
state law claims were preempted by ERISA. Plaintiff disputed that ERISA preempts her state
law claims and moved to deny and rescind MetLife’s coverage and protection under ERISA
because it forfeited all rights under ERISA by failing to involve a plan administrator, as required
by ERISA. The plaintiff also contended that she was denied due process because the same
claims adjuster and claims examiner, who originally denied the claim, then acted as judge/jury
for the appeal. Defendant argued that the instant case is governed by ERISA because it is clear
from the express terms of the Plan that it is governed by ERISA, that the former employer is the
Plan Sponsor and Plan Administrator, and that MetL.ife is the designated Claims Administrator
charged with discretionary authority to make claim determinations. The court found that the
plaintiff’s claims are governed by ERISA because the accidental death benefit policy from which
she seeks benefits meets the definition of an employee benefit plan as defined in ERISA. As
such, the court found that her state law and constitutional due process claims are preempted by
ERISA.



In Dupre v. State Farm Mut. Auto. Ins. Co., 2:14-CV-00715-HGB, 2014 WL 2441124 (E.D. La.
May 30, 2014), the plaintiff brought a claim for long-term disability benefits against her
employer, State Farm, and also sought a penalty of double the amount of benefits owed or any
other remedies other than the exclusive remedies available under ERISA. The court found that
the long-term disability policy was governed by ERISA because the policy was established by
her employer for purposes of providing its participants benefits in the event of disability. As
such, ERISA both preempts and governs plaintiff’s unpaid benefits claim. The court found that
the penalty of double the amount of benefits owed must be dismissed with prejudice because
they are not allowed under ERISA. The court also found that the plaintiff did not adequately
plead exhaustion of her administrative remedies and dismissed the long-term disability claim
without prejudice.

VVVV. Sixth Circuit

In Robbennolt v. Washington, 12-13168, 2014 WL 5332855 (E.D. Mich. Oct. 20, 2014), the
court granted Plaintiff’s Motion to Vacate Order on Motion for Summary Judgment where a state
court issued an order requiring Plaintiff to comply with the Michigan State Correctional Facility
Reimbursement Act (“SCFRA”), MCL § 800.401 and notify General Motors to mail his pension
benefits to Plaintiff’s prisoner address. The court found that ERISA preempts the SCFRA so that
the State of Michigan may not attach or obtain Plaintiff’s benefits under a federal tax-qualified
employee pension benefit plan. The court also found that res judicata does not bar this action
because justice so requires and Defendant failed to bring relevant precedent to the state court’s
attention.

In Smith v. Commonwealth Gen. Corp., 12-6284,  Fed.Appx.___, 2014 WL 5032357 (6th Cir.
Oct. 9, 2014), the 6" Circuit Court of Appeals affirmed the district court’s denial of the
plaintiff’s motion to remand his claims to state court and the district court’s dismissal of his
claims related to a Voluntary Employee Retention and Retirement Program (“VERRP”). The
plaintiff was an employee of Defendant Commonwealth General Corporation (“CGC”). When
CGC agreed to merge with AEGON USA, Inc. (“AEGON”), CGC offered the plaintiff enhanced
compensation if he remained with CGC until its merger with AEGON was completed. The
VERRP provided that the plaintiff would retire on March 1, 2000 and he elected to receive
$1,066.54 under the qualified plan, and $1,122.97 under the non-qualified plan, for a total of
$2,189.51 per month. The AEGON Pension Plan (“Plan”) paid the plaintiff both a lump sum



benefit and $2,189.51 per month. In August 2011, the Plan told him that they had been
overpaying him by $1,122.97 per month (or the benefit categorized as “non-qualified” under the
VERRP) for the previous eleven years. The Plan reduced, and then eliminated, the plaintiff’s
entire monthly benefit payments, stating that it would make no further payments until it had
recouped the overpayment or he repaid the Plan $153,283.25. The plaintiff exhausted the
administrative remedies provided by the Plan by appealing to the AEGON Pension Committee,
who denied the appeal. Thereafter, the plaintiff filed suit against CGC in Jefferson County
Circuit Court asserting state-law claims for breach of contract, wage and hour state statutory
violations, estoppel, and breach of the duty of good faith and fair dealing. CGC timely removed
the action to the U.S. District Court for the Western District of Kentucky, the plaintiff moved to
remand pursuant to 28 U.S.C. § 1447(c), and CGC moved to dismiss under Federal Rule of Civil
Procedure 12(b)(6). In resolving the plaintiff’s appeal, the court noted that this case requires that
it answer four questions.

First, is the VERRP a “plan” covered by ERISA? The court answered this question
affirmatively. The VERRRP is part of the AEGON Pension Plan, and that plan is governed by
ERISA. The plaintiff himself drafted the VERRP as an amendment to the CGC Retirement Plan,
also an ERISA-governed plan. The CGC Retirement Plan then merged with the AEGON Pension
Plan. The VERRP was not a separate severance agreement.

Second, does the plaintiff’s claim fall within the complete preemption exception for
removal, either because it seeks to recover benefits due to the plaintiff under the plan or because
it seeks to enforce his rights under the plan? The court determined that even if the VERRP was a
separate severance agreement, ERISA still completely preempts the plaintiff’s claim following
the two-part test set forth in Kolkowski v. Goodrich Corp., 448 F.3d 843 (6th Cir. 2006): 1)
whether the employer has discretion over the distribution of benefits, and 2) whether there are
on-going demands on an employer’s assets. The court determined that the benefit determinations
involve analyzing each employee’s particular circumstances in light of the criteria set forth in the
plan to determine the employee’s eligibility for and level of benefits. The court rejected the
plaintiff’s contention that the VERRP does not impose an ongoing demand on CGC’s assets
because its funds were distributed in a lump sum since the option to receive lump sum payments
does not mean that no ongoing administrative burden exists. The plaintiff’s claims are also
completely preempted because they relate to, and seek recovery under, the VERRP, an employee
benefit plan.

Third, is CGC a proper defendant? An employer is the proper defendant to a severance
plan only if that severance plan is not an employee benefits plan governed by ERISA or unless
an employer is shown to control administration of a plan. The court determined that the VERRP
is administered by the AEGON Pension Committee, which is appointed by AEGON’s Board.
The AEGON Pension Plan states, “The term ‘Pension Committee’ shall mean the committee of
individuals appointed by the Board to be responsible for the operations and administration of the
Plan in accordance with the provisions of Section 9.” The Pension Committee has complete



control over the VERRP’s claims procedure, including applications for payments and appeals of
denials of claims. The Plan also states that “[t]he Pension Committee is the Named Fiduciary
within the meaning of section 402(a) of ERISA for purposes of Plan administration.” That the
AEGON Board chose the members of the Pension Committee does not mean that AEGON
controls administration of the VERRP. The court held that the district court did not commit
plain error by concluding that neither CGC nor AEGON administers the VERRP and CGC is not
a proper defendant.

And fourth, did the district court err by refusing to permit Smith to amend his complaint?
The plaintiff sought permission to amend his complaint to state ERISA causes of action against
CGC, but the court determined that CGC was still the wrong defendant. As such, amendment
would have been futile. Further, there is no indication from the record that the plaintiff sought
leave to amend his complaint to replace CGC as a defendant with the AEGON Pension
Committee. The district court dismissed the plaintiff’s complaint without prejudice, allowing
him to re-file in federal court, which he did.

In Sherfel v. Newson, 12-4285, F.3d ___, 2014 WL 4812275 (6th Cir. Sept. 30, 2014), the 6"
Circuit Court of Appeals affirmed the District Court’s judgment for the fiduciaries of an
employee benefit plan who brought a cause of action against Wisconsin state officials, seeking
both a declaratory judgment that the “substitution” provision of the Wisconsin Family and
Medical Leave Act (WFMLA) was preempted by ERISA and an injunction against continued
enforcement of the provision. The Act’s “substitution provision” requires employers to allow an
employee to substitute “paid or unpaid leave of any other type provided by the employer” for the
unpaid leave provided by the statute. The terms of Nationwide’s plan, whose participants extend
across 49 States, allow its administrator to pay short-term disability benefits only to Nationwide
employees who qualify as short-term disabled as defined by the plan. But the Wisconsin Act
requires the plan administrator to pay short-term disability benefits to certain beneficiaries who
undisputedly are not short-term disabled as defined by the plan. As to those beneficiaries,
therefore, the administrator has two choices: violate the Wisconsin Act, or violate ERISA. For
example, a Nationwide employee could take the six weeks of paid maternity leave provided by
the plan, and then substitute an additional three weeks of STD benefits for the unpaid leave
provided by the Wisconsin Act—even if the employee is no longer short-term disabled as
defined by the plan. The District Court held that, under the Supremacy Clause of the federal
Constitution, the administrator was required to comply with ERISA rather than the Wisconsin
Act and the 6™ Circuit agreed. Specifically, ERISA expressly preempts the WFMLA, the
WEFMLA is also impliedly preempted by ERISA, and the provision of ERISA which prohibits
impairment of other federal laws did not save the WFMLA from preemption.



In McCarthy v. Ameritech Pub., Inc., 12-4510, 2014 WL 3930572 (6th Cir. Aug. 13, 2014), the
plaintiff brought several claims against her employer for fraudulently inducing her to continue
working for nine months after she sought to retire by informing her she was not eligible to
receive post-retirement healthcare benefits on which her ailing husband depended, although she
was entitled to the benefits. The employer contended that the plaintiff’s fraudulent-inducement
claim is preempted by ERISA, which preempts state-law claims that “relate to” an employee
benefit plan as ERISA defines that term. The 6" Circuit Court of Appeals found that the
fraudulent-inducement claim is not preempted by ERISA because the plaintiff does not seek to
recover an ERISA plan benefit; rather, she seeks damages for injuries allegedly incurred when
the employer induced her to work. Arguably, had she known she was entitled to post-retirement
medical benefits as of the date she sought to retire; she would have retired that same day, taking
with her the lump-sum severance payment guaranteed to her by the CBA. Instead she worked
for another nine months while receiving periodic payments equal to the lump-sum termination
payment she allegedly should have received earlier. The damages she now seeks are not a plan
benefit but rather fair compensation for the work she performed in the nine months she was
induced to continue working.

In Self-Ins. Inst. of Am., Inc. v. Snyder, 12-2264, 2014 WL 3804355 (6th Cir. Aug. 4, 2014), the
6™ Circuit Court of Appeals found that a Michigan Law was not preempted by ERISA. In 2011,
Michigan passed the Health Insurance Claims Assessment Act (“the Act”), 2011 Mich. Pub. Acts
142, codified at Mich. Comp. Laws 88 550.1731-1741, to generate the revenue necessary to
fund Michigan’s obligations under Medicaid. The Act functions by imposing a one-percent tax
on all paid claims by “carriers” or third party administrators to healthcare providers for services
rendered in Michigan for Michigan residents. “Carriers” include sponsors of group health plans
set up under the strictures of ERISA. On top of the tax, every carrier and third-party
administrator paying the tax must submit quarterly returns with the Michigan Department of the
Treasury and keep accurate and complete records and pertinent documents as required by the
department. Every carrier and third-party administrator must also develop and implement a
methodology by which it will collect the tax subject to several conditions. The Court found that
the Act was not preempted by ERISA because it did not relate to or have a connection with an
ERISA-governed benefit plan. The court found that the Act does not interfere with ERISA plan
administration, does not create inappropriate administrative burdens, and does not interfere with
the relationships between ERISA-covered entities.

In Crowley v. Liberty Life Assur. Co. of Boston, 14-CV-11280, 2014 WL 2999288 (E.D. Mich.
July 3, 2014) the plaintiff, a disabled ERISA plan participant, filed a breach of contract claim
against Defendant Liberty Life Assurance Company of Boston (“Liberty Life”). The plaintiff is
a covered participant under a group disability insurance policy issued by Liberty Life to



Plaintiff’s employer. Liberty Life removed the matter, asserting that the plaintiff’s claim for
breach of contract is preempted by ERISA. The plaintiff sought remand, based on his position
that the action seeks to enforce a separate contractual obligation that arose between the parties
pursuant to a settlement agreement and not due to a disagreement concerning the interpretation
or enforcement of his employee benefit plan under ERISA. On this basis, the plaintiff argued
that his claim for breach of contract is not preempted by ERISA. Conversely, Liberty Life
argued that the plaintiff’s Complaint seeks to recover additional benefits under the terms of the
Plan, or to clarify his right to receive future benefits under the Plan. The court found that the
plaintiff’s claim involves interpretation of the ERISA plan’s provisions and preempted by
ERISA such that removal of the action to federal court was proper.

WWWW. Seventh Circuit

Advanced Ambulatory Surgical Ctr., Inc. v. Cigna Healthcare of Illinois, 13 C 7227, 2014 WL
4914299 (N.D. Ill. Sept. 30, 2014) involved a suit by a surgical center seeking payment for
services rendered by participants in plans insured by Cigna. The court dismissed the center’s
unjust enrichment claim and its Ill. Ins. Code § 155 claim as preempted by ERISA § 502(a).
However, the court found that the center’s promissory estoppel and fraud claims are not
expressly preempted by ERISA § 514(a).

In Wausau Supply Co. v. Murphy, 13-CV-698-WMC, 2014 WL 4717068 (W.D. Wis. Sept. 22,
2014), the court found that because stop loss insurance does not strip the benefit plan of its
otherwise self-funded status, the Plan’s subrogation claims are preempted by ERISA and
equitable defenses, such as the “make whole doctrine,” are inapplicable if at odds with plan
terms.

XXXX. Eighth Circuit

. In Ibson v. United Healthcare Servs., Inc., No. 13-3153, F.3d___, 2014 WL 7181226 (8th
Cir. Dec. 18, 2014), Plaintiff and her family were insured by United Healthcare Services, Inc.
(UHS) through a policy available to her to as a member of her law firm. Due to an error, UHS
informed Plaintiff’s medical providers that Plaintiff and her family no longer had insurance
coverage. UHS eventually paid the claims but Plaintiff filed suit against UHS raising state law



claims of breach of contract, negligence, and bad faith, and seeking punitive damages. The
district court found that Plaintiff’s claims were preempted by ERISA and barred by the policy’s
three-year contractual limitations period. The 8" Circuit agreed with the district court that
Plaintiff’s state law claims are preempted under ERISA, however it disagreed with the district
court’s entry of summary judgment on the basis of the three-year contractual limitations period.

With respect to the preemption issue, the court found that the plan is an employee welfare
benefit plan that does not meet all of the elements for exemption under the ERISA’s safe harbor
provision because the law firm paid part of the premium costs for the employees of the firm.
Plaintiff argued that her state law claims concern UHS’s improper cancellation of her insurance
policy and are not related to ERISA or the terms of the policy but the court found that the focus
of the dispute is the improper processing of claim benefits and the failure of UHS to pay eligible
claims. Because Plaintiff’s proposed state law claims could have been brought under ERISA’s
civil enforcement mechanism, her claims are completely preempted by 29 U.S.C. §
1132(a)(1)(B).

With respect to the contractual statute of limitations issue, the district court found that the
following one of two policy limitations applied to Plaintiff’s lawsuit:

You cannot bring any legal action against us to recover reimbursement until 60 days after
you have properly submitted a request for reimbursement as described in (Section 5: How
to File a Claim). If you want to bring a legal action against us you must do so within three
years from the expiration of the time period in which a request for reimbursement must
be submitted or you lose any rights to bring such an action against us.

The 8" Circuit found, and UBH conceded, that this limitation provision did not apply to
Plaintiff’s claim because it applied only to claims made for out-of-network providers. The
district court did not consider the policy’s other limitations provision. The court reversed the
entry of summary judgment and remanded the matter to the district court for further proceedings.

Saint Luke’s Hosp. of Kansas City v. Wabash Mem’l Hosp. Ass 'n, No. 14-00059-CV-W-SWH,
2014 WL 6773637 (W.D. Mo. Dec. 2, 2014) involved a dispute between a medical provider and
health insurer. The court denied Defendant’s motion to dismiss and found that the provider’s
claims based on failure to pay for medical services rendered in violation of the preferred hospital
agreement and oral representations are not subject to complete preemption. The court also found
that the conflict preemption issue has not been sufficiently presented at this time and the insurer
can raise its preemption argument again in a timely motion for summary judgment.

In Gray v. Fedex Ground Package Sys., Inc., 4:06-CV-00422 JAR, 2014 WL 4386741 (E.D. Mo.
Sept. 5, 2014), the court denied the defendant’s renewed motion for judgment as a matter of law



regarding the plaintiff’s claims for damages related to employee benefits where the plaintiffs
asserted state law damages claims for the value of the employee benefits they would have
received had they been properly classified by FedEx as employees. FedEx argued that the
plaintiffs’ damages claims “relate to” an ERISA benefit plan and are, therefore, pre-empted. The
court concluded that the plaintiffs’ claims do not have a prohibited connection to an ERISA plan
and are therefore not pre-empted by ERISA. These are not claims to recover benefits due under
the terms of FedEx’s plans, to enforce rights under the terms of the plans or to clarify rights to
future benefits under the terms of the plans. Rather, the plaintiffs seek the value of employee
benefits denied them based on their misclassification as independent contractors; any damages
would come from FedEX, not from the plan itself. Moreover, the court found that this action
does not affect relations between ERISA entities, impact plan structure or affect plan
administration because the plaintiffs are not before the Court as ERISA participants.

In Coil v. Rightchoice Managed Care, Inc., 2:14-CV-04098-NKL, 2014 WL 2826221 (W.D. Mo.
June 23, 2014), the plaintiff filed suit in state court against the defendants for breach of contract
and vexatious refusal to pay. His wife had emergency medical treatment and subsequently died.
The plaintiff alleged that a medical insurance policy, provided by the defendants, was in full
force and effect on the dates services were rendered to his wife. Initially, the defendants
processed claims for payment of his late wife’s medical bills, but subsequently rescinded any
payments made, and denied coverage. The defendants moved to dismiss the plaintiff’s state law
claims, arguing that his claims are preempted by ERISA since the medical benefits were
provided through an employer-sponsored medical plan. The court determined that each of the
elements of an employee welfare benefit plan is present here and granted the defendants motion
but permitting the plaintiff to amend his complaint to more clearly allege any ERISA claim he
might have.

YYYY. Ninth Circuit

In McFall v. Stacy & Witbeck, Inc., No. 14-CV-04150-JSC, 2014 WL 7004880 (N.D. Cal. Dec.
10, 2014), the court dismissed Plaintiff’s claims challenging the appraisal value of his shares
under the terms of the parties’ Buy—Sell Agreement, because the plain language of the agreement
does not support Plaintiff’s contract interpretation as a matter of law. Defendants argued that the
Buy-Sell Agreement refers to Paragraph 6.2 of the ESOP Plan, and the ESOP Plan is an ERISA
Plan, so the claims are preempted by ERISA. The court found that Plaintiff’s claims do not
depend upon the existence of an ERISA plan nor require interpretation of an ERISA plan so they
are not preempted by ERISA. First, the Buy—Sell Agreement does not refer to a valuation



conducted by the ESOP trustee; instead, it recites the existence of the 1998 ESOP Plan. Second,
the Buy—Sell Agreement does not depend on the existence of an ERISA plan. The Agreement’s
valuation method incorporates the valuation method set forth in the 1998 Plan, but this Plan has
been superseded and the plan which was in existence at the time of the valuation of Plaintiff’s
shares does not contain a paragraph 6.2, and there is nothing in the Buy—Sell Agreement that
prospectively adopts future versions of the 1998 ESOP Plan. Thus, the Buy—Sell Agreement
does not relate to any ERISA plan currently in existence.

Los Angeles Sleep Studies Inst. v. Anthem Blue Cross Life & Health Ins. Co., No. LA CV14-
03545 JAK, 2014 WL 5421044 (C.D. Cal. Oct. 23, 2014) involved a claim by a medical provider
against an insurer for payment of services provided to its patients. The court found that the
following causes of action not pre-empted by ERISA: 1) breach of the oral contracts between
Plaintiff and Defendant made during the telephone conversations; 2) breach of the implied
contract created based upon the parties’ previous conduct of approving services for patients
insured by Defendant through these same telephone conversations; 3) promissory fraud based on
the oral representations made to Plaintiff during the telephone conversations; 4) unjust
enrichment; 5) unfair business practices under Cal. Bus. & Prof .Code § 17200, et. seq., for
failing to make the promised payments to Plaintiff; and 6) declaratory relief through a ruling that
the “usual and customary” rate for the services Plaintiff provided is the one that Plaintiff has
requested. However, the court found the following causes of action pre-empted by ERISA to the
extent they are premised on the assignment of benefits under ERISA-governed plans: 1) breach
of contract for reimbursement of medical expenses based on the rights assigned to Plaintiff by
the patients; and 2) breach of the covenant of good faith and fair dealing arising from the implied
contract created “and/or” the assignment of benefits.

In Veillette v. Renown Health, 314-CV-00327-RCJ-VPC, 2014 WL 5286517 (D. Nev. Oct. 15,
2014), Plaintiffs alleged that the employer terminated Plaintiffs’ employment with the intent to
deprive Plaintiffs of their “employee benefits.” The court found that even if the allegations in
Plaintiffs’ Opposition to the employer’s motion to dismiss revealed that Plaintiffs’ claims are
completely preempted by ERISA, these same allegations existed in Plaintiffs’ Complaint and the
employer was obligated to remove the action within 30 days of receipt of the Complaint, which it
failed to do. The court granted Plaintiffs’ Motion to Remand on the basis that the employer’s
removal was untimely and declined to reach the substantive issue of whether Plaintiffs’ claims
are completely preempted by ERISA.

In Young v. Am. Gen. Life Ins. Co., 1:13-CV-02055-SKO, 2014 WL 4960240 (E.D. Cal. Oct. 2,
2014), the court found that a single cause of action for “Claim Against Insurance Policies And



Annuity Contracts” for proceeds of life and annuity policies provided through employer-
sponsored benefit plan to be preempted by ERISA and dismissed the action without prejudice.

In John Muir Health v. Cement Masons Health & Welfare Trust Fund for N. California, 14-CV-
03115-TEH, 2014 WL 4756236 (N.D. Cal. Sept. 24, 2014), the court found that the service
provider’s state-law claims of quantum meruit and breach of statutory duties are not preempted
by ERISA where the claims, seeking payment of the amount of services allegedly authorized by
the Plan, do not meet both prongs articulated in Davila.

In Windmill & E., LLC v. Shakib, 2:11-CV-01082-LDG, 2014 WL 4754700 (D. Nev. Sept. 24,
2014), the court rejected Defendants argument that a defined benefit plan is subject to ERISA
where the only participants in the pension plan were the owners of the company.

In Hall v. BNSF Ry. Co., C13-2160 RSM, 2014 WL 4719007 (W.D. Wash. Sept. 22, 2014), the
court declined to dismiss based on ERISA preemption the Plaintiffs’ claim under Washington’s
Law Against Discrimination grounded on Defendant’s failure to provide healthcare coverage to
same sex spouses because they met their initial burden of making plausible Title VIl and EPA
claims.

In Dietrick v. Securitas Sec. Servs. USA, Inc., 13-CV-05016-JST, 2014 WL 2880218 (N.D. Cal.
June 23, 2014), the plaintiff is a former employee of Defendant Securitas Services USA, Inc.
(“Securitas”), a national provider of security services. The plaintiff worked for Securitas as a
security guard for several years prior to being laid off and alleged that Securitas failed to pay him
and other security guards the full overtime compensation they were owed, because Securitas
failed to take into account in the overtime calculation the payments that security guards received
in connection with Securitas’ “Vacation Pay Plan.” The plaintiff further alleged that Securitas
improperly treated these payments as vacation payments under the Fair Labor Standards Act
(“FLSA”), even though such payments were, in practice, retention or productivity bonuses. The
plaintiff asserted a claim under the FLSA for failure to pay overtime wages against Securitas on
his own behalf and on behalf of a putative class of Securitas employees who were subject to the
Plan. Additionally, the plaintiff asserted various claims under California law on his own behalf
and on behalf of two putative classes of Securitas employees who were employed by Securitas in
California

Securitas moved for summary judgment on several grounds, including that all of the
plaintiff’s claims for violations of California’s labor laws fail because they are preempted by



ERISA, as the payments at issue are paid out of an ERISA trust and not out of Securitas’s
general funds. The plaintiff opposed the motion, arguing that the “vacation” payments at issue
are actually retention and productivity bonuses, not vacation pay, and therefore must be a part of
the overtime calculation under the FLSA. The plaintiff also argued that the payments at issue are
not governed by ERISA because they do not constitute vacation pay.

The court concluded that the payments at issue are not connected in any way to the taking
of vacation by security guards. Instead, these payments are based on the hours that security
guards worked during the prior year and on whether they continued their employment with
Securitas through their anniversary. As such, the payments are de facto retention bonuses
designed to incentivize employees to stay with Securitas for whole years at a time. Because the
payments are not “payable only upon the occurrence of a contingency outside of the control of
the employee” like the welfare plans contemplated by ERISA § 1002(1), the court could not
conclude that the payments are “vacation benefits” covered by ERISA. The court denied
Securitas’s motion for summary judgment in its entirety.

Z77Z7. Tenth Circuit

In Koble v. United Health Care, Inc., 14-CV-0391-CVE-PJC, 2014 WL 4748609 (N.D. Okla.
Sept. 23, 2014), the court dismissed the Participant’s state law claims of breach of contract and
bad faith, finding that the claim involving life insurance benefits is preempted by ERISA. The
court rejected the Participant’s argument that she can seek equitable relief that is in the nature of
remedies available under state law.

In Stevenson v. Schneider Elec. U.S.A., Inc., No. 13-CV-01609-PAB-KMT, 2014 WL 4460361
(D. Colo. Sept. 10, 2014), the plaintiff alleged that the defendant refused to complete a “Request
for Employment Information” (“REI”) form that she needed in order to acquire substitute health
insurance coverage through Medicare following her divorce and termination of health benefits
under her former spouse’s plan. Additionally, she also alleged that the defendant has not entirely
complied with a writ of continuing garnishment pursuant to the divorce action. The plaintiff’s
amended complaint contained a claim for monetary judgment based on the failure to comply
with the writ of garnishment, a claim for aiding and abetting breach of fiduciary duties, and a
claim for civil conspiracy. The defendant moved to dismiss, arguing that her second and third
claims were preempted by ERISA. The court dismissed the defendant’s motion to dismiss
because it did not meet its burden of establishing the preemption defense. The amended
complaint contains no mention of the defendant’s ERISA plan or facts upon which the defendant



can establish the definitional elements of an ERISA plan. Although the amended complaint is
vague concerning how the fiduciary duties underlying the plaintiff’s claims arose and contains
few allegations that otherwise explain the factual basis for the claims, the defendant did not
challenge the complaint on vagueness grounds. The court also declined to consider the plan
documents and convert the motion to dismiss into a motion for summary judgment because the
plaintiff did not explicitly reference the plan documents in the complaint.

AAAAA. Eleventh Circuit

S. Broward Hosp. Dist. v. Coventry Health & Life Ins. Co., No. 14-61157-CIV, 2014 WL
6387264 (S.D. Fla. Nov. 14, 2014) involved a suit by a health care provider against an HMO for
allegedly engaging in systematic and ongoing breaches of an agreement between the parties for
over five years, including inappropriate denial of claims, failure to pay timely filed claims,
inappropriate retraction of claim payment, and inappropriate reduction of claim payment. The
court found that: 1) removal was timely because Defendants obtained notice of the potential
argument for ERISA preemption at the time these claims were identified on a spreadsheet
Plaintiff produced which disclosed the medical claims at issue; 2) Plaintiff’s complaint, at least
in part, involves denials of benefits and other ERISA violations such that their breach of contract
claim implicates ERISA,; 3) Plaintiff has standing to sue under ERISA because determining any
liability for breach of contract would require determining whether the claims in question
involved a covered service and there was a valid assignment; and 4) at least part of the resolution
of the right to payment hinges on interpretation of the ERISA plan—i.e., whether the retroactive
denials complained of were for covered services, and not founded upon duty independent of
ERISA.

In La Ley Recovery Sys.-OB, Inc. v. Blue Cross & Blue Shield of Florida, Inc., No. 14-23522-
CIV, 2014 WL 5523506 (S.D. Fla. Oct. 31, 2014), the court found as completely preempted by
ERISA an action brought by a collection company against several insurance companies. The
matter involved self-funded ERISA plans’ alleged failure to pay for chiropractic and/or other
services to patients of a doctor to whom the plan participants assigned rights. The court stayed
the case to allow Plaintiff to properly pursue any administrative remedies under ERISA.

Provider Claims



BBBBB. Second Circuit

In Plastic Surgery Grp., P.C. v. United Healthcare Ins. Co. of New York, No. 14-CV-1798 JFB
ARL, _F.Supp.3d___, 2014 WL 6980148 (E.D.N.Y. Dec. 11, 2014), Plaintiff is a medical
practice specializing in plastic surgery. It brought suit against Defendants, alleging that they
breached a contract to pay health insurance benefits assigned to it by its patients. In particular,
on patient, Jane Doe, was insured by Defendants through a group health benefits plan sponsored
and administered by her employer, American Airlines. United removed this action and then
moved to dismiss and Plaintiff moved to remand the matter to state court. The court denied
Plaintiff’s motion to remand because this matter is completely preempted by ERISA under the
standard set forth in Aetna Health Inc. v. Davila, 542 U.S. 200, 209 (2004). The court found that
although Plaintiff styled its causes of action under New York law, the allegations in the
complaint make clear that Plaintiff asserts a right to be paid benefits under the Plan, which raises
a colorable federal claim under ERISA. This case does not involve merely the amount of
payment because the complaint and the Plan documents reveal that any shortfall in benefits is
due to a dispute over the medical necessity of Jane Doe’s treatment, which could only be
resolved by interpreting the Plan. Further, Plaintiff did not identify an independent legal
obligation implicated by United’s failure to pay Plaintiff, which is essential to amount-of-
payment claims. The court granted United’s motion to dismiss because it found that no claim
lies against United, who is not named as the plan administrator. In the Second Circuit, a Section
502(a)(1)(B) may only be asserted against the plan itself, the plan administrator, and the plan
trustees. Further, ERISA Sections 502(a)(3) and 503 do not provide alternative avenues of relief
against United because Section 502(a)(1)(B) would provide adequate relief to Plaintiff if it sued
the proper party. The court granted Plaintiff’s request to amend the complaint to include the
proper party and dismissed all claims against United.

Menkowitz v. Blue Cross Blue Shield of Illinois, CIV. 14-2946, 2014 WL 5392063 (D.N.J. Oct.
23, 2014) involved an action alleging breach of fiduciary duties, wrongful denial of medical
benefits, and failure to provide documents. The court granted in part Defendants’ motion to
dismiss, finding that 1) Plaintiff has no standing because his patient’s assignment under the
“Legal Assignment of Benefits & Designation of Authorized Representative” (“AOB”) is void
due to the anti-assignment provision in the Plan; 2) the patient has standing because her claimed
injury-in-fact is that she owes Plaintiff more than she would have had the Defendants properly
paid the asserted benefits; and 3) ERISA § 502(a)(2) claim is not viable because Plaintiffs do not
allege fiduciary misconduct resulting in loss to the Plan; rather, Plaintiffs seek monetary
damages for alleged underpayment of benefits in their case only.



In Spine Surgery Associates & Discovery Imaging, PC v. INDECS Corp., CIV. 13-1390 KSH
CLW, 2014 WL 4854508 (D.N.J. Sept. 30, 2014), the court found that, as a health care provider,
Spine Surgery may bring suit for ERISA benefits upon valid assignment from a plan participant
or beneficiary and the Assignment in question effectively transferred to Spine Surgery the right
to pursue this action for benefits owed for its services.

In Premier Health Ctr., P.C. v. UnitedHealth Grp., CIV. 11-425 ES, 2014 WL 4271970 (D.N.J.
Aug. 28, 2014), the court considered the plaintiffs motion to certify a class of all ONET
healthcare providers who (1) submitted claims for benefits to United for services or supplies
provided to patients insured under healthcare plans governed by ERISA and insured or
administered by United; and (2) did not receive such benefit payments because United applied
the payment otherwise due under the plan toward an alleged overpayment for a claim submitted
by the provider on behalf of a different patient (ONET Repayment Demand Class). The court
also reconsidered its previous decision to deny summary judgment against one named plaintiff of
the ONET Repayment Demand Class, Dr. Sprandel, who United has not offset or otherwise
recouped the amounts that it determined were overpaid to him. The court granted the
defendants’ motion for reconsideration and granted the motion to certify the Class, subject to the
plaintiffs’ ability to cure a defect in at least one of the class’s named plaintiffs. With respect to
Dr. Sprandel, the court had previously determined that he had standing to seek prospective relief
under ERISA, based on patient assignments of three purported patient-assignors who are no
longer enrolled in United-serviced ERISA plans, because United has not rescinded its repayment
demands with respect to their claims. Defendants argued on reconsideration that United has
publicly declared that, pursuant to its long-standing policy to mirror state law limitations on
overpayment recoveries, the years-old repayment demands that Dr. Sprandel now seeks to
challenge have no further operative effect. The court determined that in light of this, Dr.
Sprandel cannot satisfy the “actual or imminent” requirement of Article III standing because
there is no actual or imminent injury to any of any of Dr. Sprandel’s three patient-assignors.
None those patient-assignors is currently a United-insured, and United will not pursue any of the
outstanding repayment demands against them. Thus, the court determined that Dr. Sprandel
lacks standing to challenge Defendants’ overpayment recoupment procedures under ERISA. The
court rejected the plaintiffs’ argument that Dr. Sprandel has derivative standing under ERISA to
challenge the defendants’ overpayment recoupment procedures because Dr. Sprandel currently
treats a number of United-insureds who may very well be subject to those procedures in the
future. The court found that there is no indication whatsoever that the defendants have or will
issue an overpayment notification letter to Dr. Sprandel in conjunction with a claim made on
behalf of one or more of his current United-insured patients. And, Dr. Sprandel cannot assert
derivative standing to challenge defendants’ overpayment recoupment procedures on behalf of
patient-assignors who neither have been subject to those procedures nor certainly will be subject



to them. Consequently, the court granted defendants’ Motion for Reconsideration and dismissed
Dr. Sprandel’s claims.

CCCcCC. Third Circuit

Emergency Physicians of St. Clare’s v. United Health Care, No. CIV.A. 14-404 ES MAH, 2014
WL 7404563 (D.N.J. Dec. 29, 2014) involved a claim by a New Jersey corporation that provides
emergency medical services against companies that, among other things, provide health care
benefits and administrative services for beneficiaries of ERISA-governed plans. Plaintiff alleged
that when it submitted claims to Defendants for medical services provided to members of the
public, Defendants “surreptitiously” processed Plaintiff’s claims using a pediatric doctor’s tax
identification number instead of Plaintiff’s tax identification number. As a result, Plaintiff
alleges that it was fraudulently and improperly reimbursed at the negotiated pediatric rate, rather
than the higher emergency medical services rate that should have been applied. Plaintiff filed its
Complaint in state court alleging (1) breach of contract, (2) implied contract, (3) improper
reimbursement, (4) consumer fraud, (5) breach of fair dealing, (6) negligence, (7) unjust
enrichment, and (8) violation of the New Jersey Claims Settlement Practices Act. Defendant
removed the action to federal court based on diversity and federal question jurisdiction. The
court adopted the R&R issued by the magistrate judge and remanded the matter to state court.
The court found that Plaintiff has not alleged a valid assignment for § 502(a) purposes. Plaintiff
merely alleged that he was assigned “certain rights including but not limited to the right to
submit medical bills.” Also, ERISA does not preempt claims over the amount of coverage
provided, which includes disputes over reimbursement, as the Third Circuit clearly articulated in
CardioNet, Inc. v. Cigna Health Corp., 751 F.3d 165 (3d Cir.2014). Because the Court found
that Plaintiff could not have brought its claim under ERISA, it does not need to consider whether
there is an independent legal duty that is implicated by Defendant’s actions.

DDDDD. Fifth Circuit

In Superior Healthcare, L.L.C. v. Louisiana Health Serv. & Indem. Co., No. 14-163-JJB-RLB,
2014 WL 7011805 (M.D. La. Dec. 11, 2014), Plaintiffs claimed to be ERISA beneficiaries and
assignees of ERISA beneficiaries of each benefits plan at issue. Plaintiffs seek to have
Defendants permanently barred from handling ERISA-governed claims or trust funds and to
have BCBS repay all monies taken or confiscated by way of offsetting or recoupment. In ruling



on Defendants’ motion to dismiss all claims, the court found that Plaintiffs pled sufficient facts
to establish the existence of an ERISA plan. Additionally, the court found that Plaintiffs
sufficiently pled that Cowart and Guy acted as ERISA-fiduciaries and could plausibly have
breached such duties. Plaintiffs asserted that the demanding of over $700,000 in letters is not
merely ministerial acts, but instead support the claim that Cowart and Guy were acting as
ERISA-fiduciaries according to the statutory definition and had discretionary authority over the
management of the plan, gave advice for a fee with regard to the plan, or had discretion in the
administration. The Court agreed and found sufficient factual support for the Court to reasonably
infer that Cowart and Guy acted as ERISA-fiduciaries. However, Plaintiffs did not bear their
burden in alleging sufficient factual support to find O’Brien, an attorney, acted as an ERISA-
fiduciary. Plaintiffs claimed that O’Brien intentionally refused to comply with all of the
applicable claims procedures and that numerous items of correspondence were sent to O’Brien
from Plaintiffs. Therefore, the court denied the Motion to Dismiss insofar as it moved to dismiss
ERISA claims asserted against Cowart and Guy, but granted insofar as it moved to dismiss
ERISA claims asserted against O’Brien.

EEEEE. Seventh Circuit

In Advanced Ambulatory Surgical Ctr., Inc. v. Cigna Healthcare of Illinois, 13 C 7227, 2014 WL
4914299 (N.D. IIL. Sept. 30, 2014), the court commented that Cigna’s motion to dismiss did not
narrow the issues in the case nor prevent the advancement of a plainly spurious suit; instead “all
that Cigna has accomplished is the further discombobulation of a set of state-law claims already
fractured by the happenstance that some of the benefit plans at issue are governed by ERISA and
some are not.”

In OSF Healthcare Sys. v. Contech Constr. Products Inc. Grp. Comprehensive Health Care,
1:13-CV-01554-SLDJEH, 2014 WL 4724394 (C.D. lll. Sept. 23, 2014), the plaintiff, OSF Health
Care System (“OSF”) sued the self-funded health care plan (“Plan”) for compensation of medical
services it rendered to the son and dependent of James Giordano, a Plan participant. OSF is an
out-of-network provider. The Plan paid part of the bill for medical services but refused to pay
the balance. OSF and Giordano sent written communications disputing the Plan’s failure to pay
for the services but the Plan upheld its denial of benefits and the plaintiff brought suit. The Plan
moved to dismiss on the following grounds: (1) OSF lacks standing to maintain this lawsuit
under ERISA § 502(a)(1)(B); (2) OSF’s administrative appeal is untimely under the terms of the
Plan; and (3) ERISA pre-empts application of Illinois law requiring payment of interest. The
court determined that the language of the Plan does not clearly prohibit assignment and OSF



alleged that it has received direct payment from the Plan. As such, OSF has met the low
threshold for statutory standing as a beneficiary under ERISA at the motion to dismiss stage.
With respect to exhaustion of administrative remedies, in its denial letter, the Plan indicated that
it was not paying $12,155.77 of Giordano’s expenses on the grounds that they either exceeded
the “usual, reasonable, and customary amounts” or were denied as
“unbundled/unrelated/undocumented/ unidentified/duplicated or erroneous,” in both cases citing
the basis for such determination solely as “the general exclusions in your SPD.” The court
found that these vague and formulaic recitations do not identify the evidence considered by the
administrator and the weight assigned, nor do they provide a sufficiently clear picture of the
reasoning underlying the administrator’s decision to deny benefits. The court determined that
the notice of benefits denial did not even substantially comply with the content requirements of §
2560.503-1(g)(l), thus, OSF is deemed to have exhausted its administrative remedies.
Moreover, the court determined that OSF furnished sufficient material to constitute an appeal
within the 180—day window because its letters to the Plan stated its refusal to accept the
administrator’s decision, its intent to pursue full payment, and its reason. The SPD does not
mandate that an appeal be labeled as such, but merely that it include the participant’s
identification information, facts and theories supporting the claim for benefits, and any
supporting material, and a statement in clear and concise terms of the reason or reasons for
disagreement with the handling of the claim. Supplementing OSF’s notice was James
Giordano’s expressly titled “appeal” letter of June 30, 2012—within 180 days of OSF’s likely
receipt of the denial notice, by the Court’s count—which gave a detailed factual account of the
circumstances surrounding his son’s treatment at St. Francis and the reasons OSF should receive
full compensation. The court determined that Giordano’s letter shored up any possible gaps in
OSF’s initial appeal. Lastly, the court determined that OSF’s prompt pay claim for interest
under 215 ILCS 5/368a(c) is pre-empted by ERISA because it has an impermissible connection
to an ERISA plan. Even if it could be “saved” under § 1144(b) as an insurance regulation, the
Plan’s self-insured status means that application of 215 ILCS 5/368a(c) would fall within the
Deemer Clause. The court dismissed OSF’s claim for interest under 215 ILCS 5/368a(c).

In Bd. of Trustees of the Health & Welfare Dep’t of the Constr. v. Allison Enterprises, Inc., 12 C
4097, 2014 WL 4244211 (N.D. lll. Aug. 27, 2014), the court determined that payments the Fund
paid to defendants pursuant to an unsigned Vision Services Discount Fee Agreement constitute
Plan assets under ERISA. The court relied on the Department of Labor’s instruction that: “the
assets of a plan generally are to be identified on the basis of ordinary notions of property rights
under non-ERISA law. In general, the assets of a welfare plan would include any property,
tangible or intangible, in which the plan has a beneficial ownership interest.” Department of
Labor Advisory Opinion No. 93-14A (May 5, 1993). A definition of plan assets is also found in
a Department of Labor regulation, which states: “the assets of a plan include amounts (other
than union dues) that a participant or beneficiary pays to an employer, or amounts that a



participant has withheld from his wages by an employer, for contribution to the plan as of the
earliest date of which such contributions can reasonably be segregated from the employer’s
general assets.” 29 C.F.R. § 2510.3-102. Although the Agreement lacks signatures, the court
still found that the parties were acting in conformance with its terms. The employers of the
Fund’s Plan participants contributed to the Fund for the purpose of providing the Plan
participants and beneficiaries with vision care. The Fund sent checks made payable to the
defendant from the Plan’s account to disburse the Fund’s money to Providers who serviced the
Plan participants and beneficiaries. The Fund may have decided which Providers to pay, but
pursuant to the Department of Labor regulations, the money given to the defendants was still
Plan property, which the Plan held beneficial ownership interest in. Since the purpose behind the
Fund giving money to the defendants was to allow its Plan participants and beneficiaries to take
advantage of the pre-negotiated schedules of benefits with participating vision care providers, the
money is “Plan assets.”

FFFFF. Ninth Circuit

IV Solutions, Inc. v. United Healthcare Servs., Inc., No. CV 12-4887-GAF MRWX, 2014 WL
5846805 (C.D. Cal. Nov. 12, 2014) involved a dispute between a medical provider that supplies
specialty pharmaceutical products and related in-home infusion services and health care service
business that administers ERISA plans. The court granted in part and denied in part United’s
Motion in Limine No. 1 to Exclude Evidence Regarding The “Ingenix” Database, Database
Actions, and Settlement, and held that evidence regarding the basis for United’s determination of
reimbursement amounts, including evidence regarding the Ingenix/PHCS database is admissible,
but evidence regarding the existence or substance of the New York litigation is excluded.

Aviation W. Charters, Inc. v. United Healthcare Ins. Co., No. CV-14-00338-PHX-NVW, 2014
WL 5814232 (D. Ariz. Nov. 10, 2014) involved a claim by a non-Network transportation
provider against an insurer of a benefit plan. The court found that even if the beneficiary did
attempt to assign her benefits and rights under the Plan, the Plan does not permit assignment
without consent. United did not consent to an assignment so any purported assignment without
consent is invalid for purposes of giving Plaintiff a federal cause of action under ERISA.
However, the court found that this does not foreclose any state law claim, such as one for unjust
enrichment, for which the court declined to exercise supplemental jurisdiction.

In Metcalf v. Blue Cross Blue Shield of Michigan, No. 3:14-CV-00302-ST, _ F.Supp.3d___,
2014 WL 5776160 (D. Or. Nov. 5, 2014), the plaintiff is a chiropractor who regularly treats



individual participants enrolled in Defendant Daimler Trucks North America LLC Group Health
Plan (“Plan”). Healthcare providers who participate in the Plan are paid directly by the Plan;
non-participating providers are typically paid by their patients, who must then file a claim with
the Plan for reimbursement. Rather than participate in the Plan, the plaintiff has his patients
assign their right to reimbursement directly to him and authorize him to pursue their claims on
their behalf, as well as any other rights they have under the Plan in connection with his services.
Under this arrangement, the plaintiff’s patients get treated without having to pay out of pocket,
and the plaintiff streamlines his cash flow. The plaintiff brought suit against Blue Cross and the
Plan for failing to pay him directly for the services, where Blue Cross issued the payments
directly to plaintiff’s patients. The court noted that ERISA is silent as to whether healthcare
benefits may be assigned and the consensus among the federal courts is that ERISA neither
mandates nor prohibits the assignability of healthcare benefits. Further, the Plan at issue in this
case does not contain an anti-assignment clause so the assignments to the plaintiff are valid. The
plaintiff asserted four claims for relief, two of which are at issue here: a claim under 29 U.S.C. 8§
1132(a)(1)(B), for denying claims for benefits; and second, a claim under 8 1132(a)(3), for
failing to conduct a full and fair review of his claims. The defendants argued that the plaintiff
failed to state a claim for relief because he is not a statutory “beneficiary,” has standing only
derivative of his assignors, and has no right upon which to sue. The one basic factual premise of
the defendants’ argument is that they have already paid all benefits owed—not to the plaintiff,
but to the participants, his patients. The court determined that regardless of the merits of the
defendants’ argument, several parts of the plaintiff’s claims survive. As a matter of statutory
interpretation, the assignee of a participant is a “beneficiary” under ERISA with an independent
cause of action. Finally, under federal common law, an ERISA obligation may not be
discharged, in the presence of a valid assignment, by paying the participant—assignor rather than
the assignee. The court did dismiss the plaintiff’s third alternative claim that if he cannot pursue
claims for benefits as an assignee of his patients, then Blue Cross has breached its implied
contract to pay him as a per-claim participating provider. However, the court found that there is
no contract or agreement between the plaintiff and the Plan because the plaintiff agreed to
participate on a per-claim basis was with his patients, not with defendants. Thus, any claim
based on defendants’ failure to pay the plaintiff on a per-claim basis must be pursued by him
under ERISA as an assignee of the Plan participants.

Spinedex Physical Therapy USA Inc. v. United Healthcare of Arizona, Inc., No. 12-17604,
__F.3d___, 2014 WL 5651325 (9th Cir. Nov. 5, 2014). In this putative class action against the
nation’s largest health insurer, a physical therapy clinic, the Arizona Chiropractic Society
(“ACS”), two individual patients sued United Health alleging systematic violations of ERISA
and improper denial of benefits for physical therapy services. The United States District Court
for the District of Arizona had agreed with the plaintiffs that United flagrantly and systematically
violated ERISA and the requirements of the ERISA claims regulation, but nonetheless dismissed



the entire lawsuit based on various technicalities, including article 111 standing, contractual
limitations periods, and claimed failures to exhaust administrative appeals.

The Ninth Circuit agreed with the District Court that ACS lacked associational standing
to prosecute its members’ claims because too much individualized member participation would
be required. The Ninth Circuit also agreed that ERISA’s three-year statute of limitations had run
as to the fiduciary breach claims of one of the individual patients.

However, the Ninth Circuit reversed the District Court and ruled for the Plaintiffs on most of
the other issues raised on appeal, remanding the case for further proceedings. In particular, the
Ninth Circuit held as follows:

o Health providers with valid assignments of benefits have standing under Article 111 of the
U.S. Constitution to prosecute claims for benefits under ERISA whether or not they have
billed their patients for any balance owing on their accounts;

e There is no requirement of administrative exhaustion as to claims for breach of fiduciary
duty;

o Contractual limitations periods that are not properly placed and disclosed in a plan’s
Summary Plan Description (“SPD”) are unenforceable (noting that plan participants
should not be required to read the entire SPD in order to determine the time limits for
filing suit);

o lts prior decision in Cyr v. Reliance Standard Life Ins. Co., 642 F.3d 1202 (9th Cir. 2011)
(en banc) — a case involving the same plaintiffs’ attorneys — allows suits for benefits to be
directed at claims administrators and de facto administrators and fiduciaries;

e An administrator’s substantial compliance with the requirements of the Claims
Regulation is not sufficient to avoid deemed exhaustion. Rather, anything beyond de
minimis violations of the claims procedures yields deemed exhaustion and the participant
can sue without further pursuing administrative remedies or appeals.

*Summary contributed by the Plaintiffs’ attorney in this case, Joseph Creitz of Creitz & Serebin
LLP



Remedies

GGGGG. Second Circuit

In D’lorio v. Winebow, Inc., No. 12-CV-1205 ADS ARL, _ F.Supp.3d___, 2014 WL 7335466
(E.D.N.Y. Dec. 26, 2014), Plaintiff claims that Defendant breached a fiduciary duty to her
because Defendant (i) failed to provide the Plaintiff with a Summary Plan Description (“SPD”);
and (i1) made misrepresentations regarding the Plaintiff’s benefits under its LTD Plan. The
dispute centered on the fact that Defendant’s LTD policy did not include commissions in the
disability benefit calculation, which caused Plaintiff’s disability benefit to be a much smaller
percentage of her total compensation. The court previously dismissed Plaintiff’s ERISA §
502(c)(1) claim and Plaintiff’s only remaining cause of action is its claim pursuant to ERISA §
502(a)(3) seeking a “surcharge” remedy. Defendant filed a motion arguing that there are no
genuine issues of fact, and it is entitled to judgment as a matter of law on both of Plaintiff’s
theories of liability. In the alternative, Defendant sought an order pursuant to Fed.R.Civ.P. 56(qg)
limiting Plaintiff’s relief.

The Court found that even if Plaintiff had access to the SPD for its long-term disability
policy on its intranet, Defendant would not be entitled to judgment as a matter of law on
Plaintiff’s claim that Defendant breached its fiduciary duty by violating the disclosure provisions
of ERISA § 104(b)(1)(A). Although Defendant can disclose SPDs to its employees through
“electronic media,” it must have taken “appropriate and necessary measures reasonably
calculated to ensure ... actual receipt of transmitted information.” 29 C .F.R. § 2520.104b—
1(b)(1). Here, the court found nothing in the record to suggest that Defendant took any action to
confirm that its employees were able to obtain the SPD on its internal website. As such, the
court could not find that as a matter of law that Defendant is entitled to judgment based solely on
the fact that Defendant uploaded the SPD to its intranet.

The court rejected Defendant’s argument that even if it did not satisfy its disclosure
obligations under ERISA, Plaintiff cannot show that she was prejudiced by Defendant’s failure
because she did not exercise due diligence in trying to understand her benefits before she began
her disability leave. The court found that there is conflicting evidence as to whether Plaintiff
was put on notice of Defendant’s policy that monthly benefits under the LTD Plan did not
include an employee’s commissions. In particular, under Defendant’s LTD Plan in place from
2002 through 2008, commissions were included in the monthly benefit calculation. Therefore, it
would be reasonable to infer that Plaintiff would not have known that the policy changed in 2009
without receiving an SPD or being told directly of a change in the policy. Accordingly, the court
denied Defendant’s motion with respect to Plaintiff’s ERISA § 502(a)(3) claim that the
Defendant violated the disclosure requirements in ERISA § 104(b)(1)(A).



With respect to the alleged misrepresentation claim, the court found that: 1) Defendant
can be held liable as a fiduciary under ERISA for alleged misrepresentations made in a
PowerPoint presentation at a meeting intended to provide information to employees about future
benefits; 2) a statement in the PowerPoint presentation regarding monthly benefits under the
LTD plan was misleading and therefore can subject the Defendant to liability under ERISA; and
3) Plaintiff demonstrated a genuine issue of material fact as to whether she could have raised her
draw to an amount high enough that she would have received greater monthly payments under
the LTD Plan, and thus, detrimentally relied on Defendant’s representation in its PowerPoint
presentation relating to the LTD Plan.

With respect to Defendant’s motion limiting damages, the court concluded that, as a
matter of law, Plaintiff is entitled under a surcharge theory to consequential damages, exemplary,
or punitive damages in limited circumstances where malice or fraud is involved. However, the
court noted that Plaintiff will have a difficult burden proving that she is entitled to damages for
future payments under the LTD Plan because it is not possible to determine what Plaintiff’s
payments under the LTD plan will be in the future as she is only eligible for benefits under the
Plan so long as she is disabled, and if her condition improves, she may no longer be eligible to
participate in the Plan. Moreover, there are no facts before the court that suggest that Defendant
acted maliciously in these matters warranting punitive damages. The court found that such
questions should be left to the factfinder at trial and not resolved on summary judgment.
Accordingly, the court denied Defendant’s motion as to Plaintiff’s damages.

Amarav. CIGNA Corp., No. 13-447-CV, __F.3d___, 2014 WL 7272283 (2d Cir. Dec. 23, 2014)
involves a long-running dispute arising from certain misleading communications made by
CIGNA Corporation (“CIGNA”) and the CIGNA Pension Plan to CIGNA’s employees
regarding the terms of the CIGNA Pension Plan and, in particular, the effects of the 1998
conversion of CIGNA’s defined benefit plan (“Part A”) to a cash balance plan (“Part B”). The
case was first brought in December 2001 by individual plan participants on behalf of themselves
and others similarly situated and the district court granted Plaintiffs’ motion to certify the class.
After trial, district court held, inter alia, that Defendants had failed to provide notice of a
significant reduction in the rate of future benefit accrual under the Part B retirement plan in
violation of ERISA § 204(h) and that Defendants failed adequately to disclose material
modifications to the plan in violation of ERISA § 102. The district court ordered Defendants to
provide the benefits accrued under Part A at the time of the conversion plus the benefits accrued
thereafter under Part B, i.e. “A+B” benefits, and to issue new or corrected notices to all class
members under ERISA § 502(a)(1)(B). The 2" Circuit affirmed those decisions by summary
order and both parties petitioned for certiorari. The Supreme Court vacated the 2™ Circuit’s
judgment, and remanded the case, concluding that the relief afforded by the district court was not
available under § 502(a)(1)(B). The Supreme Court instructed the district court to consider on
remand whether Plaintiffs are entitled to equitable relief under § 502(a)(3). On remand, the



district court denied a motion by Defendants to decertify the class and again ordered CIGNA to
provide Plaintiffs with A+B benefits and new or corrected notices, this time ordering such relief
under § 502(a)(3).

On appeal to the 2™ Circuit, CIGNA argued that the district court erred in declining to
decertify the class and in ordering equitable relief pursuant to § 502(a)(3). Plaintiffs argued that
the court erred in limiting relief to A+B benefits, as opposed to affording them the benefits they
would have received pursuant to Part A. The court concluded that the district court acted within
the scope of its discretion in denying CIGNA’s motion to decertify the Plaintiff class. The court
also concluded that the district court did not abuse its discretion in determining that the elements
of reformation have been satisfied and that the plan should be reformed to adhere to
representations made by the plan administrator. To establish that reformation was appropriate,
Plaintiffs were required to show that Defendants committed fraud or similar inequitable conduct
and that such fraud reasonably caused Plaintiffs to be mistaken about the terms of the pension
plan. Finally, based on the particular facts of this case, the court held that the district court did
not abuse its discretion in limiting relief to A+B benefits rather than ordering a return to the
terms of CIGNA’s original retirement plan. Having concluded that the district court did not
abuse its discretion in reforming the plan to grant the A+B remedy, the court declined to address
whether relief would alternatively have been proper pursuant to different equitable remedies such
as surcharge or estoppel.

Levy v. Young Adult Inst., Inc., No. 13-CV-02861 JPO SN, 2014 WL 6611454 (S.D.N.Y. Nov.
21, 2014) involved a matter seeking to recover benefits due or obtain other appropriate equitable
relief under the terms of a Supplemental Pension Plan and a Life Insurance Plan and Trust.
Plaintiffs sought to add three claims for equitable relief under § 502(a)(3)(B) of ERISA: 1) an
order of restitution, disgorgement of profits, and the imposition of a constructive trust or
equitable lien; 2) a derivative claim for restitution, disgorgement of profits, and the imposition of
a constructive trust or equitable lien; and 3) specific performance to prevent alleged misuse of
trust assets. The court denied a motion for leave to amend the Third Amended Complaint
because: 1) existence of adequate relief under § 502(a)(1)(B) precludes Plaintiffs’ claims for
equitable relief under § 502(a)(3); 2) Plaintiffs’ claims under § 502(a)(3) are not available in
equity; 3) derivative actions are unavailable under ERISA § 502(a) (3); and 4) Plaintiff’s claim
for specific performance fails the requirements of ERISA § 502(a)(3)).

In Cent. States, Se. & Sw. Areas Health & Welfare Fund v. Gerber Life Ins. Co., No. 13-4834-
CV, F.3d__, 2014 WL 5904900 (2d Cir. Nov. 14, 2014), Central States, Southeast and
Southwest Areas Health and Welfare Fund, an ERISA employee welfare benefit plan that
provides health insurance to participating Teamsters and their dependents, brought suit against



Gerber Life Insurance Company for reimbursement of medical claims it paid but believed were
the responsibility of Gerber based on Central States’ Coordination of Benefits provision. Gerber
issued accident insurance policies that covered scholastic sports-related injuries for students
insured by Central States as dependents of plan participants. The parties disputed which of the
two policies afforded primary and which afforded secondary coverage for the injuries. The
Central States policy’s Coordination of Benefits formula provided that if a covered person is
insured by Central States indirectly as a dependent, but is insured directly by another policy, the
Central States policy provides secondary coverage and the other policy provides primary
coverage. The Gerber policy, on the other hand, purportedly provided coverage only in excess of
whatever was paid by other medical insurance coverage. Although Central States considered its
coverage to be secondary, it nevertheless paid the injured students’ claims as an accommodation
to them and their families in order to avoid delays and undue administrative burdens to
beneficiaries who undisputedly were entitled to have their claims covered by medical insurance.
After it paid the claims, Central States sought reimbursement from Gerber but Gerber refused to
pay, taking the position that its policies provided only excess, secondary coverage. Central
States then brought this lawsuit to recover the amounts it had paid on the claims and alleged
various claims for declaratory judgment and injunctive relief pursuant to federal common law
and ERISA § 502(a)(3). Claims I and II sought to establish Gerber’s obligation to pay future and
past claims. Claim Il sought restitution, and Claim IV sought the imposition of an equitable lien
and a constructive trust to secure reimbursement for the claims Central States had paid. The
district court granted Gerber’s motion pursuant to Rule 12(b)(6) to dismiss the complaint on the
grounds that Central States was actually seeking legal relief that was not available under §
502(a)(3) and that ERISA preempted the federal common law claims.

The 2" Circuit Court of Appeals affirmed the district court’s dismissal of Central States’
claims. With respect to Claims I and Il for declaratory and injunctive relief, the court found that
these claims seek money damages which are foreclosed by Great-West Life & Annuity Ins. Co. v.
Knudson, 534 U.S. 204 (2002). Claim I11, seeking restitution from Gerber of the funds paid out
by Central States, and Claim 1V, seeking to impose an equitable lien or constructive trust on
those funds, are both purportedly brought under § 502(a)(3) and both fail for essentially the same
reason: they seek legal relief. Great-West held that equitable restitution involves a claim
seeking to recover money that could be traced to a particular fund held by a defendant. Although
cases decided since Great-West have “somewhat loosened” the tracing requirement, the court
found that it is still very much in force. The relief sought by Central States is not equitable
because it does not assert title or right to possession of particular property, but simply asserts a
claim against Gerber’s general assets. The court recognized that Plans in Central States’ position
have no option to recover payments made for its participants’ convenience and that Plans may be
forced to deny those claims. A beneficiary with coverage from two carriers would be forced into
the position of bringing suit against both carriers, thereby incurring the costs and delays of
protracted multi-party litigation. The court noted the paradoxical result that as an ERISA plan,
Central States has fewer remedies than it would if it were a non-ERISA plan, and its beneficiary,



through no fault of his own, is considerably worse off for having two policies that coincidentally
had conflicting language than he would be if he had only one. The court hoped that the Supreme
Court and Congress “will revisit this tangled web sooner rather than later.”

HHHHH. Third Circuit

In Weaver Bros. Ins. Associates, Inc. v. Braunstein, CIV.A. 11-5407, 2014 WL 2599929 (E.D.
Pa. June 10, 2014), the court ordered Weaver Brothers Insurance Associates, Inc. to pay the
defendants an equitable “surcharge” remedy of $120,000, equaling the value of life insurance
policy benefits that its former employee, Deborah Braunstein, would have received if she were
properly covered by the relevant insurance policies. In this case, Deborah Braunstein, a plan
participant, was covered by a life insurance plan provided as a benefit by her employer, Weaver
Bros. The Plan provided that upon Braunstein’s death, a sum of money would be paid to her
designated beneficiaries. Under the Plan, Weaver Bros. was the Plan Administrator, while Fortis
Benefits Insurance Company (“Fortis”) was the Claims Administrator. After enrolling in the
Plan, Braunstein was diagnosed with cancer. To ensure that her beneficiaries received the Plan
life insurance proceeds after her death, she consulted with Weaver Bros. before going on
disability leave. A Weaver Bros.” Human Resources Manager assured Braunstein that her
benefits would continue as if she was an active employee while she was out on disability leave.
Braunstein then began collecting short-term disability benefits and then long-term disability
benefits when her condition worsened. One year and three months after she began disability,
Braunstein passed away. Her beneficiaries filed a claim for the money guaranteed to them under
the Plan, but their claim was rejected by Fortis. Unbeknownst to Weaver Bros. and Braunstein,
under the terms of the Plan as interpreted by Fortis, Braunstein’s coverage lapsed on October 11,
2010, one year after she began short-term disability and ceased what Fortis describes as “active
work” with the company. According to Weaver Bros., Braunstein had the right to continue her
benefits by converting the policy to an “individual policy” within thirty-one days after the one-
year period, but she did not exercise this right because she was unaware of the need to do so.

The court determined that Weaver Bros. is a fiduciary under ERISA because it is named
as the Plan Administrator in the Plan. The HR Manager who gave Braunstein the wrong
information is also named as a Plan Administrator. The court rejected the claim that the HR
Manager’s role as fiduciary was limited to “clerical and administrative duties” since she advised
Braunstein about her benefits, misinforming her that they would continue while she was on
disability leave. Based on 3" Circuit law, the court found that Weaver Bros can be held liable
for breach of fiduciary duties based on its employee’s misrepresentations.



The court also determined that Weaver Bros. breached its fiduciary duty to Braunstein by
providing an inadequate Summary Plan Description (“SPD”) and by making material
misrepresentations to her about the life insurance plan. The court rejected Weaver Bros.’
contention that it fulfilled its fiduciary duties to Braunstein under ERISA by simply furnishing
her with the SPD, that the SPD did not have to notify her about her right to convert to an
individual plan or about the fact that she was entitled to remain a plan participant for only one
year following the end of her active work. The court also rejected Weaver Bros.’ claim that the
Certificate of Insurance is part of the SPD and found that, even if it was, it did not clearly and
simply describe the life insurance conversion right.

In addition to providing an inadequate SPD, the court found that Weaver Bros. breached
its fiduciary duties by making material misrepresentations to Braunstein about her coverage that
she relied upon to her detriment. The court also found that Weaver Bros. was under an
affirmative duty to disclose the life insurance conversion right and that evidence of intentional
deception is not required to establish a breach of fiduciary duty claim based on a Plan
Administrator’s material misrepresentations. The court also found that a writing is not required
to establish a breach of fiduciary duty claim based on a Plan Administrator’s material
misrepresentations (refusing to follow the rule set forth in the opinions of the Second and
Seventh Circuit Courts of Appeals).

I1111.  Fourth Circuit

In Searls v. Sandia Corp., No. 1:14CV578 JCC/TCB, 2014 WL 7157431 (E.D. Va. Dec. 15,
2014), Plaintiffs filed a second amended complaint alleging one claim for equitable relief under
Section 502(a)(3)(B) related to Defendant’s refusal to credit Plaintiffs with time-of-service credit
for purposes of future pension benefit calculations during an eight-year period they were inactive
at Sandia because of a Special Leave of Absence (SLOA) to work for the Central Intelligence
Agency. Pursuant to the equitable remedy of estoppel, Plaintiffs requested that the Court prevent
Sandia from excluding their bargained-for time-in-service credit for the eight-year period of the
SLOA. Specifically, Plaintiffs requested that the Court compel Sandia to (1) disgorge the full
value of the benefit it received from Plaintiffs return to Sandia, (2) reimburse Plaintiffs for
amounts expended in reliance on Sandia’s false promises, (3) compensate or restore pension
payments improperly withheld, and (4) make no future reductions in pension payments on the
basis of reinterpreting the Plan. Sandia moved to dismiss this matter again pursuant to Rule
12(b)(6), arguing that Plaintiffs’ claim for equitable relief under ERISA § 502(a)(3), 29 U.S.C. §
1132(a)(3)(B), should be dismissed because relief under ERISA § 502(a)(3) is foreclosed
because ERISA § 502(a)(1)(B) provides adequate relief, and, even if Plaintiffs state a claim



under ERISA 8§ 502(a)(3), it should nonetheless be dismissed because the relief Plaintiffs seek is
not available in equity under that section of ERISA. The court rejected both arguments and
explained that it cannot find that Plaintiffs’ enforcement mechanism lies solely in ERISA §
502(a)(1)(B), nor can it find that the remedies they seek are foreclosed under ERISA § 502(a)(3).
The court found that the disgorgement and “make-whole relief” Plaintiffs seek is equity in its
purest form. The court also found that Defendant’s second argument fails because Plaintiffs
partially seek relief in the form of monetary compensation for a loss resulting from a fiduciary’s
breach of duty, or to prevent the fiduciary’s unjust enrichment,” in addition to other equitable
relief, including estoppel, which equity courts have always possessed the power to provide.
Thus, the court found that Plaintiffs have sufficiently stated a proper claim for equitable relief
under ERISA and denied Defendant’s motion to dismiss.

JJJJJ. Fifth Circuit

In Horne v. J.C. Penney Corp., No. 14CV2383, 2014 WL 6060434 (W.D. La. Nov. 12, 2014),
where Plaintiff sought to recover her terminated disability benefits under 81132(a)(1)(B) and
brought claim for breach of fiduciary duty and corresponding prayer for an “equitable surcharge’
pursuant to § 1132(a)(3), the court found that Plaintiff is forbidden from bringing the breach of
fiduciary duty claim under § 1132(a)(3) because the basis of the claim is simply the denial of
benefits and Plaintiff has a remedy available for that under § 1132(a)(1)(B) and because the
“equitable surcharge” Plaintiff seeks is not any different from her prayer for reinstatement and
recovery of Plan benefits.

b

KKKKK. Sixth Circuit

In Girl Scouts of Middle Tennessee, Inc. v. Girl Scouts of the U.S.A., 13-6347, F.3d___, 2014
WL 5369415 (6th Cir. Oct. 23, 2014), the Girl Scouts of Middle Tennessee, Inc. (“GSMT”) sued
Girl Scouts of the United States of America (“GSUSA”), the Sponsor and Administrator of the
National Girl Scout Councils Retirement Plan (the “Plan”), a multiple-employer pension plan,
for increasing the liabilities of the Plan unilaterally and without authorization. The first principal
claim sought a declaratory judgment that (a) GSMT is not obligated to continue to participate in
the Plan in perpetuity, and may withdraw from the Plan; (b) GSUSA is required to participate in
a spin-off of Plan assets and liabilities attributable to GSMT’s employees; (c) GSUSA’s
unauthorized amendments to the Plan are not binding on GSMT; and (d) GSUSA is required to



indemnify GSMT for any liability resulting from a distress termination of the Plan. The other
principal claims requested an accounting of the financial condition of the Plan and prayed for
injunctive relief restraining GSUSA from collecting or seeking to enforce contributions from
GSMT to be used for new Plan participants or VVoluntary Early Retirement Incentive Plan (an
amendment to the Plan that permits participants to subsidize and accelerate eligibility for their
pensions, which allegedly caused, in conjunction with a “realignment,” GSMT to incur massive
new liabilities). In the alternative, GSMT sought a declaratory judgment that GSMT’s grant of
authority to GSUSA was ultra vires (beyond powers) in violation of Tenn. Code Ann. 8 48-53—
104 and therefore void.

The district court dismissed the principal claims, finding the ERISA and state common
law claims preempted and declining to create a cause of action under federal common law. The
district court also dismissed the alternative claim as preempted and for insufficient pleading.
The 6™ Circuit Court of Appeals affirmed the district court for the reasons set forth below.

ERISA Claims

ERISA permits participants, beneficiaries, and fiduciaries to pursue claims concerning
employee benefits and rights. It also permits fiduciaries, contributing sponsors, members of
contributing sponsor’s controlled groups, participants, and beneficiaries to bring some claims
regarding withdrawal from or termination of single-employer plans. For multiemployer plans,
employers are permitted to bring some claims based on withdrawal from or termination of
pension plans. As an employer in a multiple-employer plan, GSMT conceded that it has no valid
cause of action under ERISA, except when that employer may be considered an ERISA plan
fiduciary, which GSMT did not allege. Accordingly, the court found that there is no jurisdiction
for GSMT to pursue claims under ERISA.

State Law Claims

ERISA specifically provides for remedies for breaches of contract and fiduciary duties,
so any state law claim that granted relief for these breaches would duplicate, supplement, or
supplant the ERISA civil remedies. Further, claims for breaches of contract and fiduciary duties
under the Plan necessarily relate to the ERISA benefit plan. Accordingly, GSMT has no
recourse under ERISA or state common law.

Federal Common Law Claims




The court noted that the Supreme Court has made clear that federal courts are to develop
a “federal common law of rights and obligations under ERISA-regulated plans™ to fill the
interstices of the statute. Where ERISA does not provide for a particular cause of action, the
Supreme Court permits state law claims to be repackaged and saved as claims arising under
federal common law. However, federal common law is developed under ERISA only in those
instances in which ERISA is silent or ambiguous. GSMT contended that because ERISA fails to
address an employer’s claims of breach of contract and breach of fiduciary duties under a
multiple-employer plan and parallel state law claims are preempted, federal courts are required to
apply federal common law.

The court explained that it limits the circumstances under which a court can create federal
common law to: 1) instances in which ERISA is silent or ambiguous; 2) where there is an
awkward gap in the statutory scheme; or 3) where it may be said that federal common law is
essential to the promotion of fundamental ERISA policies. The court found that GSMT’s
claims—that GSUSA’s amendments to the Plan without GSMT’s consent breached GSUSA’s
contractual obligations under the Agreement establishing that GSUSA is subject at all times to
GSMT’s instructions, and thereby also breached its fiduciary duties, and that GSUSA breached
the contract by refusing to allow GSMT to withdraw from the Plan and form a spinoff benefit
plan—do not fall within these three enumerated circumstances.

The court found that ERISA is not silent as to breach of contract claims. Where ERISA
allows for recovery on an issue under some but not all circumstances, ERISA is not silent on that
issue. The court also found that ERISA does not contain an awkward statutory gap within which
the contract claims fall. GSMT’s claims fall within the purview of § 502. Courts construe the
list as exclusive because Congress intended to limit the parties who could maintain actions
pursuant to § 502. When claims fall under § 502, but a party has no right to sue under that
provision, the claim cannot be reasserted as a separate claim arising under federal common law.
The court reasoned that it is prohibited from adding employers of multiple-employer plans to the
list of those parties authorized to bring civil remedies under 8 502. The court also reasoned that
it is constrained from identifying and remedying the failure of ERISA to account for the unique
status of employers of multiple-employer plans.

Fiduciary Claims

ERISA explicitly authorizes suits against fiduciaries and plan administrators to remedy
statutory violations, including breaches of fiduciary duty. The fiduciary duty claims here do not
arise out of ERISA’s statutory scheme regulating fiduciary conduct; the claims arise under the
Agreement, which establishes that GSUSA, as GSMT’s agent, is subject at all times to GSMT’s
instructions. According to GSMT, these are contractual fiduciary duties, not ERISA fiduciary
duties, and ERISA is silent on contractual fiduciary duties. Deprived of its status as a plan



document, the Agreement would have no authority to impose additional obligations to an ERISA
plan, and federal courts may not apply common law theories to alter the express terms of written
benefit plans. Therefore, if the court divorced the Agreement from the Plan, such that the
fiduciary duties provided in the Agreement are distinct from the Plan, then the fiduciary duty
provisions of the Agreement would be subsidiary to and preempted by the ERISA fiduciary
duties. Further, by virtue of its preemptive authority, ERISA subsumes the fiduciary obligations
imposed by the Agreement.

State Statutory Claim

In the alternative, GSMT sought relief under Tenn.Code Ann. § 48-53-104(c), seeking a
declaration that its grant of authority to GSUSA was ultra vires. The court found that the district
court properly dismissed this count of the complaint for insufficient pleadings. GSMT presented
no arguments or factual support in the complaint for the contention that its grant of authority to
GSUSA was ultra vires other than the bare assertion that it is. In essence, GSMT invited the
court to infer from the fact that Tenn. Code Ann. 8 48-62-102 existed at the time it submitted its
complaint, that GSMT based its claim for declaratory judgment on its failure to comply with that
statute, even though the complaint does not mention the statute or anything about providing
notice to the Attorney General. GSMT presented no facts to support an inference of liability.
Further, the court declined to consider arguments raised for the first time on appeal since
consideration of GSMT’s argument now would undermine the substance of the current pleading
requirements and produce an unjust result for GSUSA, which had no means of mounting a
defense to such a naked claim.

In Schleben v. Carpenters Pension Trust Fund-Detroit & Vicinity, 14-CV-11564-LJM, 2014 WL
4604000 (E.D. Mich. Sept. 15, 2014), the court denied the defendants’ motion to dismiss the
plaintiff’s ERISA § 502(a)(3)(A) claim to enjoin defendants from giving effect to an amendment
that violates the following multiemployer pension plan provision: “[u]nless required by law, no
amendment of this Plan shall be permitted to reduce the Accrued Benefit of any Participant or
the benefits of any person who is already receiving benefits on the date the benefit amendment is
effective” where the Plan’s Trustees amended the Plan to address its underfunded status in a
manner that significantly reduced the plaintiff’s monthly disability payments. Regarding the
standard of review, the court determined that plaintiff’s claim requires the court to undergo a
two-step process. The first step — restrain the Plan from implementing the portion of the
amendment that violates the Plan and ERISA — does not involve the Trustees’ discretionary
authority to make decisions concerning eligibility for participation and benefits. Thus, de novo
review would apply to the court’s determination of whether the amendment violates the Plan.
The second step — awarding benefits in accordance with the Plan as it existed before the



amendment — does involve a determination concerning eligibility for participation and benefits
and the court determined that it will accord deference to the Trustees’ previous decisions
regarding the plaintiff’s eligibility for benefits under the Plan as it existed before the amendment.
The court rejected the defendants’ argument that the plaintiff’s claim had to be brought under
ERISA 8§ 502(a)(1)(B), rather than 8 502(a)(3), since ERISA § 502(a)(3) authorizes an injunction
to restrain any act or practice that violates the terms of a plan. The court determined that the
plaintiff plausibly states a claim that defendants violated the Plan when they enacted an
amendment that reduced his disability benefits.

In Kopecky v. Hartford Life & Acc. Ins. Co., 3-14-1200, 2014 WL 4384440 (M.D. Tenn. Sept. 4,
2014), the district court adopted the magistrate judge’s report and recommendation denying
Hartford’s motion to dismiss the plaintiff’s § 502(a)(3) claim for disgorgement of profits where
she also brought a § 502(a)(1)(B) claim for the denial of her long-term disability benefits. The
court determined that while the Rochow v. Life Ins. Co. of N. Am., 737 F.3d 415 (6th Cir.2013)
(holding that plaintiff could recover disgorged profits under § 502(a)(3) in addition to denied
benefits under § 502(a)(1)(b)) decision is not binding at this time, given the impending precedent
that may be directly on point, prudence would dictate preserving the issue until that time.

LLLLL. Seventh Circuit

In Hannon v. Unum Life Ins. Co. of Am., 1:14-CV-235-WTL-DKL, 2014 WL 4352156 (S.D. Ind.
Sept. 2, 2014), the plaintiff alleged two counts in connection with her denied long-term disability
claim. Count I contained a claim for the wrongful termination/denial of benefits under ERISA §
502(a)(1)(B) and Count Il contained a new claim for disgorgement of profits under ERISA §
502(a)(3). The day after the plaintiff filed her complaint, the Sixth Circuit vacated Rochow and
granted a rehearing en banc. The court held that a plaintiff cannot pursue a claim under ERISA
8§ 502(a)(3) for the wrongful termination of benefits if plaintiff also asserts such a claim under
ERISA § 502(a)(1)(B) for the same injury, joining numerous other courts, particularly in the
Northern District of Illinois, in reaching this conclusion.

MMMMM.  Eighth Circuit



In Huang v. Life Ins. Co. of N. Am., 4:13CV00299 AGF, 2014 WL 4639156 (E.D. Mo. Sept. 16,
2014), the plaintiff brought suit against LINA for denying her claim for supplemental life
insurance benefits on the ground that her husband (the decedent) did not failed to report a change
in his health status. The plaintiff alleged that the “Incontestability Clause” of the Policy violates
Mo.Rev.Stat. § 376.697(3) and seeks to reform the terms of the Incontestability Clause to
conform to the Missouri statute (Count 1). Under the reformed Policy, the plaintiff asserted that
she is due benefits under the Policy (Count Il). The plaintiff also asserted claims for equitable
estoppel (Count III), promissory estoppel (Count IV), and waiver (Count VI), based on LINA’s
alleged misrepresentations that the decedent would qualify for supplemental benefits without
having to satisfy an insurability or good health requirement. Finally, the plaintiff contended that
LINA breached its fiduciary duties under ERISA, as well as its common law duty of loyalty
(Count V). With respect to Count I, the court determined that Missouri’s law was saved from
preemption because it regulates insurance. The court further determined that ERISA does not
bar the plaintiff’s equitable reformation claim as “appropriate relief” under 29 U.S.C. §
1132(a)(3) simply because the plaintiff also raises a claim to recover benefits under §
1132(a)(1)(B). The plaintiff’s claim for reformation constitutes different relief that is
unavailable in a § 1132(a)(1)(B) claim for benefits. The court noted that the plaintiff did not
need to rely on a reformation claim to enforce Mo.Rev.Stat. § 376.697(3) because state insurance
regulations may be considered directly in a claim for benefits under 29 U.S.C. § 1132(a)(1)(B).
Nevertheless, the court found that nothing in ERISA bars the court from reforming the terms of
the Policy to conform to state insurance regulations and granted summary judgment to the
plaintiff on Count I. However, with respect to Count Il, the court determined that the LINA did
not abuse its discretion by applying an unreasonable interpretation of the disputed provision, as
reformed. It was undisputed that LINA allowed the plaintiff’s husband to review the Application
before signing it, advised him to make a copy for his records by way of instruction in the
Application, and provided a copy of the Application to the plaintiff during the claims process, in
connection with the denial of her claim but before her appeal. The court found that these actions
are not contrary to the clear language of the Policy, as reformed, which requires only that the
statement shall not be used in a contest unless a copy of the instrument containing the statement
is or has been furnished to the insured or, in the event of death or incapacity of the insured
person, to his beneficiary. The court granted summary judgment to LINA on Count Il. With
respect to the estoppel and waiver claims, the court found that because the injury asserted in the
plaintiff’s estoppel and waiver claims is adequately addressed in her § 1132(a)(1)(B) claim, the
plaintiff does not have a cause of action to seek the same remedy under § 1132(a)(3)(B). Thus,
the court granted summary judgment in favor of the defendant on Counts Ill, IV, and VI. With
respect to the breach of fiduciary duty claim, the Court found that the plaintiff’s claim for an
equitable surcharge is not barred because § 1132(a)(1)(B) does not provide “adequate relief” for
the plaintiff’s injury. The injury alleged and the relief sought in the plaintiff’s breach of
fiduciary duty claims are different than the injury alleged and relief sought in her claim for
benefits and for estoppel and waiver. Those claims are all based on the defendant’s alleged



wrongful denial of benefits. The breach of fiduciary duty claims relate to the alleged
misrepresentation regarding the husband’s automatic qualification for benefits and allegedly
caused the plaintiff a different injury: the loss of coverage under a different insurance policy.
Although the court found that the plaintiff is not barred from bringing the breach of fiduciary
duty claims, viewing the facts in a light most favorable to the plaintiff, the court concluded that
they do not support the plaintiff’s claim for breach of fiduciary duty based on misrepresentation.

In Silva v. Metro. Life Ins. Co., 13-2233, 2014 WL 3896156 (8th Cir. Aug. 7, 2014), when Abel
Silva (“Abel”) died on June 27, 2010, his father, Salvador Silva (“Silva’), sought to recover the
benefits of Abel’s life insurance policy. The insurer, Metropolitan Life Insurance Company
(“MetLife”) denied Silva’s claim, asserting that Abel did not actually have a policy because he
had not provided required paperwork. Silva brought suit against MetLife and Abel’s employer,
Savvis Communications Corporation (“Savvis”). The district court denied relief and the 8"
Circuit Court of Appeals reversed and remanded.

Abel began working for Savvis in 2004 and was eligible to purchase Supplemental Life
Insurance, which he declined. He was informed at that time that if he chose to later enroll, he
would have to provide evidence of good health and that his request for coverage could be denied.
In 2010, Abel decided he wanted Supplemental Life Insurance and enrolled for a policy through
Savvis’s online enrollment system. He requested a coverage level of five times his salary, which
amounted to $429,000. His benefits were apparently scheduled to take effect on January 1,
2010, and the policy appeared on Abel’s “Benefits Election Package” page on the Savvis
intranet. Savvis withheld approximately $10 from Abel’s bi-weekly paychecks for the policy
until Abel died on June 27, 2010. He had paid roughly $128 in premiums for the life insurance
policy. When Silva sought payment of Abel’s Supplemental Life Insurance benefits, MetLife
denied the claim because it said that Abel had to provide “evidence of insurability” before
MetLife would approve his request for insurance, which he did not.

The District Court dismissed Silva’s claims seeking equitable relief under ERISA Section
502(a)(3) for Savvis’s and MetLife’s breach of fiduciary duties. Relying on the U.S. Supreme
Court’s decision in CIGNA Corp. v. Amara, the 8" Circuit found that the plaintiff did articulate
viable breach of fiduciary duty claims under ERISA Section 502(a)(3) against Savvis and
MetL.ife, which supported equitable surcharge and reformation remedies that would result in
payment of the amount of the lost supplemental life insurance benefit. The Court also
determined that Silva was not precluded from alleging claims under ERISA Section 502(a)(1)(B)
and ERISA Section 502(a)(3) since U.S. Supreme Court precedent only foreclosed double
recoveries, not the ability to plead alternative causes of action.



NNNNN. Ninth Circuit

.In Gabriel v. Alaska Elec. Pension Fund, No. 12-35458, F.3d___, 2014 WL 7139686 (9th
Cir. Dec. 16, 2014), the three-judge panel withdrew its June 6th opinion in this matter and issued
a superseding opinion. Defendant, a pension plan, had mistakenly determined the Plaintiff had
vested in his pension benefit and paid those benefits for three years before realizing its mistake
and stopping the payments. Gabriel was not entitled to benefits under the terms of the plan
because he did not have enough years of service to be vested in the plan. When Defendant
threatened to seek reimbursement of the $81,033 in benefits it previously paid to Gabriel, he
brought claims for recovery of benefits and clarification of rights to future benefits under 29
U.S.C. § 1132(a)(1)(B), and breach of the fiduciary duties set forth in 29 U.S.C. § 1104(a)(1)(A)-
(B) and 8 1109 under 8 1132(a)(3). His complaint also alleged misrepresentation and estoppel
based on written and oral representations under ERISA Section 502(a)(3). Plaintiff argued that
he was entitled to equitable relief due to the fund’s breaches of fiduciary duty.

With respect to Plaintiff’s Section 1132(a)(1) claim, Plaintiff argued that Defendant
waived the argument that he was not vested because the Fund did not raise his non-vested status
until three years after the Fund first suspended his benefits for engaging in improper post-
retirement work in the industry. The court rejected this argument and found that the Fund did
not violate ERISA’s procedural requirements because it notified Plaintiff regarding his non-
vested status while his administrative case was still pending. The Fund did not put a new
rationale for denying benefits into a final decision in a manner that would insulate the denial
from administrative review. The court also found that Gabriel failed to raise a genuine issue of
material fact as to his entitlement to appropriate equitable relief in the form of equitable estoppel
or reformation. The court explained that equitable remedies are not available where the claim
would result in a payment of benefits that would be inconsistent with the written plan. But,
because the district court made its ruling prior to Cigna Corp. v. Amara, and did not consider the
availability of the surcharge remedy, the panel vacated the district court’s ruling that Gabriel is
not entitled to any form of “appropriate equitable relief.” (A surcharge is a kind of equitable
monetary remedy against a trustee which puts the beneficiary in the position he would have
attained but for the trustee’s breach.) The panel remanded the case for the district court to
reconsider the availability of surcharge, and, if available, whether Gabriel has adequately alleged
a remediable wrong. In a concurring opinion, U.S. Circuit Judge Alex Kozinski wrote that he
“seriously doubt[s]” that Gabriel will prevail on a surcharge claim consistent with the court’s
opinion, where it determined that he cannot show that any reliance on the Plan’s representations
was reasonable for purposes of his equitable estoppel claim.



In Wit v. United Behavioral Health, No. 14-CV-02346-JCS, 2014 WL 6626894 (N.D. Cal. Nov.
20, 2014), the court denied Defendant’s motion to dismiss Plaintiffs’ claims against UBH for
breach of fiduciary duty, including: 1) Violation of Fiduciary Obligations pursuant to ERISA §
502(a)(1)(B), 29 U.S.C. 8 1132(a)(1)(B), based on allegation that UBH developed guidelines that
are far more restrictive than those that are generally accepted, and seeking declaratory,
injunctive, and equitable relief in the form of a “surcharge”; 2) Equitable Relief pursuant to
ERISA 8§ 502(a)(3), 29 U.S.C. § 1132(a)(3)(A), seeking equitable relief only to the extent that
the Court finds that the injunctive relief sought by the other claim are unavailable; and 3) Other
Appropriate Equitable Relief pursuant to ERISA § 502(a)(3)(B), 29 U.S.C. § 1132(a)(3)(B),
seeking equitable relief only to the extent that the Court finds that the injunctive relief sought to
remedy other alleged violations are unavailable pursuant to 29 U.S.C. § 1132(a)(1)(B), and
seeking a surcharge for Defendant’s alleged unjust enrichment).

In Bd. of Trustees of Bay Area Roofers Health & Welfare Trust Fund v. Westech Roofing, 12-
CV-05655-JCS, 2014 WL 4383062 (N.D. Cal. Sept. 4, 2014), the court granted the Plaintiffs’
motion to permanently restrain and enjoin Defendant Westech Roofing from: 1) failing to pay
fringe benefit contributions to the Plaintiff Trust Funds in a timely manner, as defined by the
collective bargaining agreement and/or Trust Agreements; and 2) failing to submit monthly
transmittals or reports to the Plaintiff Trust Funds in a timely manner, as defined by the
collective bargaining agreement and/or Trust Agreements. A district court may enter a
permanent injunction if a plaintiff establishes: (1) plaintiff has suffered an irreparable injury; (2)
the remedies at law are inadequate to compensate for that injury; (3) the balance of hardships
favors an injunction; and (4) the public interest would not be disserved by an injunction. The
court found that the plaintiffs have demonstrated that they are likely to suffer irreparable harm in
the absence of injunctive relief, and that the remedies at law are inadequate since Westech’s late
payments have prevented the Trust Funds from making timely payments to Plan participants.
Further, the amounts of the contributions at issue are significant— not only in this case but in the
many previous cases that the plaintiffs have been required to file to obtain payments from
Westech over a twenty-two year period. Second, the court found that the balance of the
hardships tips sharply in favor of plaintiffs since prolonged and repeated noncompliance has
imposed a significant burden on the Trust Funds and the injunctive relief only requires Westech
to comply with its existing obligations under the CBA and Trust agreements. Finally, the court
found that entry of a permanent injunction is in the public interest because it will protect the
integrity of the Plan.

In Gabriel v. Alaska Elec. Pension Fund, 12-35458, 2014 WL 2535469 (9th Cir. June 6, 2014),
the 9™ Circuit Court of Appeal affirmed a district court’s decision finding no “appropriate
equitable relief” available to the plaintiff under ERISA § 502(a)(3); 29 U.S.C. § 1132(a)(3),



where the defendant Pension Plan had mistakenly determined the plaintiff-plan participant had
vested in his pension benefit and paid those benefits for three years before realizing its mistake.
In coming to its decision, the 9™ Circuit Court of Appeal explained that in an action under §
502(a)(3), a plaintiff must prove both (1) that there is a remediable wrong, i.e., that the plaintiff
seeks relief to redress a violation of ERISA or the terms of a plan; and (2) that the relief sought is
appropriate equitable relief. A claim may fail if the plaintiff cannot establish the second prong,
that the remedy sought is appropriate equitable relief under 8 1132(a)(3)(B), regardless whether a
remediable wrong has been alleged.

The Court rejected “reformation” of the plan as appropriate equitable relief because there
was no evidence of mistake or fraud. It also rejected the remedy of equitable estoppel, which
holds the fiduciary to what it had promised and operates to place the person entitled to its benefit
in the same position he would have been in had the representations been true. The 9™ Circuit has
consistently held that a party cannot maintain a federal equitable estoppel claim in the ERISA
context when recovery on the claim would contradict written plan provisions. Additionally, an
ERISA beneficiary seeking to recover benefits under an equitable estoppel theory must establish
“extraordinary circumstances,” which the court found did not exist in this case. Lastly, the court
rejected a surcharge remedy, which the majority found limited to when a breach of trust
committed by a fiduciary resulted in a loss to the trust estate or allowed the fiduciary to profit at
the expense of the trust (unjust enrichment). This decision creates a Circuit split with the 4th,
5th, and 7th Circuits, which have found a surcharge remedy available outside of these limited
circumstances.

In Estate of Oribe Coggins ex rel. Brooks v. Wapato Point Mgmt. Co. Health & Welfare Plan,
2:13-CV-414-RMP, 2014 WL 2161391 (E.D. Wash. May 23, 2014), the Estate of Orbie Coggins
alleged that Defendants breached their fiduciary duties by failing to notify Mr. Coggins of the
termination of his life insurance benefits coverage. When Mr. Coggins died, the beneficiaries of
his estate sought the life insurance benefits under the company policy that had been terminated
unbeknownst to Mr. Coggins. The court determined that the plaintiff has no remedy under
ERISA because it is undisputed that Mr. Coggins was not covered by the life insurance at the
time of his death and that there is no evidence that the employer defrauded Mr. Coggins or
engaged in other egregious conduct that might justify reinstatement of benefits through an
equitable remedy. The court also determined that even if the defendants violated their fiduciary
duties, the plaintiff seeks damages for only past harm, which does not support a valid equitable
claim under ERISA. Mr. Coggins was also covered by a collective bargaining agreement which
included a grievance procedure that his beneficiaries did not exhaust. As such, the court
determined that the plaintiff is estopped from claiming the benefits of the CBA without carrying
the burden of exhausting the contract’s administrative remedies.



00000. Tenth Circuit

In Hurley v. Dyno Nobel, Inc., 2:08-CV-00415-RJS, 2014 WL 4443270 (D. Utah Sept. 9, 2014),
a matter challenging the plan administrator’s calculation of pension benefits, the court
determined, among other things, that the plaintiff’s claims should be dismissed because ERISA
Section 1132(a)(2), Section 1109, and Section 1104 do not contemplate individual claims for
benefits under a defined benefits plan. Section 1132(a)(2) provides that a civil action may be
brought by a participant, beneficiary or fiduciary for appropriate relief under Section 1109.
Section 1109 in turn states that any person who is a fiduciary with respect to a plan who breaches
any responsibilities, obligations, or duties imposed upon fiduciaries shall be personally liable to
make good to such plan any losses to the plan resulting from each such breach, and to restore to
such plan any profits of such fiduciary which have been made through use of assets of the plan
by the fiduciary, and shall be subject to such other equitable or remedial relief as the court may
deem appropriate. These responsibilities, obligations, or duties imposed upon fiduciaries are
further defined in Section 1104, which explains that a fiduciary shall discharge his duties with
respect to a plan solely in the interest of the participants and beneficiaries and in accordance with
the documents and instruments governing the plan. The court relied on Varity Corp. v. Howe,
516 U.S. 489 (1996) and explained that the Supreme Court has held that Section 1109 and its
companion remedial provision, subsection 1132(a)(2), were primarily concerned with the
possible misuse of plan assets, and with remedies that would protect the entire plan, rather than
the rights of an individual beneficiary. In this context, other equitable or remedial relief does not
authorize any relief except for the plan itself.

PPPPP. Eleventh Circuit

In Biller v. Prudential Ins. Co. of Am., 1:13-CV-03495-RWS, 2014 WL 4230119 (N.D. Ga. Aug.
26, 2014) the plaintiffs, beneficiaries of a life insurance plan, filed this action against Defendants
Prudential Insurance Company of America and Six Continents seeking equitable relief under 29
U.S.C. 8 1132(a)(3) for breach of fiduciary duty. Biller was an employee of Six Continents and
participated in an employee benefits plan that included a life insurance policy insured by
Prudential. When her employment ended, she sought to convert her group life insurance policy
into an individual policy under an option included in the contract. Despite various attempts to
convert the policy, the employer did not send her the conversion application until after the
deadline to convert and Prudential would not accept it. Shortly thereafter, Biller died
unexpectedly. Six Continents moved to dismiss contending that (1) it is not the proper party for



a breach of fiduciary duty action because Prudential, not Six Continents, was the fiduciary with
regard to the life insurance plan; (2) plaintiffs may not maintain an equitable action under 29
U.S.C. §8 1132(a)(3) because they have a remedy available under 29 U.S.C. § 1132(a)(1)(B) to
recover benefits; and (3) plaintiffs do not seek appropriate equitable relief under § 1132(a)(3).
The court found that under ERISA’s definition of fiduciary, a party is a fiduciary to the extent
that it performs a fiduciary function. Therefore, a court must ask whether a person is a fiduciary
with respect to the particular activity at issue. The relevant activity here is the conversion
application process. Even if Six Continents does not have any control over the administration of
the benefit at issue, it nevertheless was responsible for notifying former employees like Biller of
their conversion rights and providing them applications for conversion. Because this activity—
not a determination of benefits—is the subject of the plaintiffs’ breach of fiduciary duty claim,
they have plausibly alleged that Six Continents owed Biller a fiduciary duty when she requested
an application to convert her life insurance. The court rejected the employer’s argument that the
plaintiffs have a remedy under § 1132(a)(1)(B) because the plaintiffs are not entitled to benefits
under the terms of the life insurance plan because Biller did not complete the conversion form on
time. Consequently, the plaintiffs have no remedy except for appropriate equitable relief under §
1132(a)(3). Lastly, the court rejected Six Continents’ assertion that the plaintiffs do not seek
appropriate equitable relief authorized by 8 1132(a)(3) because they essentially seek money
damages. The plaintiffs asked for equitable relief to make plaintiffs whole under, but not limited
to, theories of surcharge, restitution or equitable estoppel. The court disagreed with the
defendant that the surcharge remedy is only available against a fiduciary who gained a benefit
because the Supreme Court recognized that a surcharge could be an appropriate remedy not just
for a fiduciary’s unjust enrichment but for a loss resulting from a trustee’s breach of duty. For
these reasons, the court denied Six Continents’ motion to dismiss.



Retaliation/Discrimination Claims

QQQQQ. Second Circuit

In Roe v. Empire Blue Cross Blue Shield, No. 14-1759-CV, _ Fed.Appx.___, 2014 WL
7271941(2d Cir. Dec. 23, 2014), the 2™ Circuit affirmed the district court’s judgment dismissing
Plaintiffs’ claims for discrimination and breach of fiduciary duty pursuant to Sections 510 and
404, respectively, and denying Plaintiffs’ motion for a preliminary injunction. The court found
Plaintiffs have failed to adequately allege any right to which they are entitled or may become
entitled under the plan at issue with respect to which defendants discriminated against them or
with which Defendants otherwise interfered. The court also found Plaintiffs have not adequately
alleged that Defendants were acting in a fiduciary capacity or that they breached any fiduciary
duty under ERISA.

RRRRR. Third Circuit

In Najmola v. Women’s Healthcare Grp. of PA, CIV.A. 13-6519, 2014 WL 3700260 (E.D. Pa.
July 24, 2014), the plaintiff alleged that she utilized her ERISA protected short-term disability
plan and that she worked as a medical assistant for several years, received favorable reviews, and
was cleared by her doctor to return to work full-time. She also alleged that she was terminated
shortly after she informed her employer that she was able to return to work. The plaintiff’s
employment ended on the exact date that she was being released by her doctor to return to work.
She also alleged that she received favorable performance evaluations up until her termination.
Section 510 of ERISA prohibits employers from discharging or harassing their employees in
order to keep them from obtaining employee benefits. In addition to protecting future benefits,
Section 510 supports a claim where an employee alleges that he or she was terminated in
retaliation for the past exercise of protected rights. The plaintiff must demonstrate that the
defendant had the “specific intent” to violate Section 510. Defendants moved to dismiss the
plaintiff’s ERISA claim. The Court found that these facts were sufficient to infer a causal
connection and that the defendants had the intent to interfere with or retaliate against the plaintiff
for utilizing ERISA protected benefits. As such, it denied the defendants’ motion.



SSSSS. Fifth Circuit

In Kosatka v. S. Nat. Life Ins. Co., 3:13-CV-00335-BAJ, 2014 WL 2999895 (M.D. La. July 2,
2014), the plaintiff’s complaint alleged that she was denied coverage for necessary surgery under
her employer’s ERISA-governed health plan. She satisfied the administrative requirements
under the plan by filing an appeal, which was denied by the claims administrator, Benefit
Management Services (“BMS”). Plaintiff filed suit to compel the approval of her medical claim,
and the next day she was terminated. Further, the plaintiff was a recipient of a performance
award for her work in 2012 — evidence that she was qualified for her position. The plaintiff
brought claims under the ADA and ERISA. The court dismissed the plaintiff’s ADA claim for
failing to exhaust administrative remedies but permitted the ERISA claims to move forward.
Specifically, the plaintiff brought a wrongful termination and retaliation claim under ERISA
Section 510 and a denial of benefit claim under Section 502(a)(1)(B).

To bring a claim under ERISA Section 510, a plaintiff must first establish a prima facie
case. This requires proof that the plaintiff employee suffered an adverse employment action in
retaliation for exercising an ERISA right or to prevent attainment of benefits to which he would
have become entitled under an employee benefit plan. The court explained that an essential
element of a claim for retaliation under Section 510 is proof of the employer’s “specific
discriminatory intent.” Close timing between an employee’s protected activity and an adverse
action against her may provide the causal connection required to make out a prima facie case of
retaliation. Further, a plaintiff must show that she was qualified for her position as part of a
prima facie case. The court found that the plaintiff pleaded sufficient facts to infer that the
defendant may have discriminated or retaliated against her because she attempted to exercise her
rights under the Plan. This inference can be drawn due to the extremely close proximity of the
plaintiff filing suit to her termination.

With respect to the denial of benefits claim, the court found that the plaintiff was a plan
participant, in that she was an active employee who contracted through a group plan with the
defendant. She was denied coverage for surgery and appealed the denial, which was
accompanied by her physician’s letter explaining that the surgery was medically necessary. The
claims administrator denied her appeal and she filed suit to compel approval of her claim. The
court found that the plaintiff pleaded facts sufficient to enable the court to draw the reasonable
inference that she may be entitled to the benefits to which she was denied.



TTTTT. Sixth Circuit

In Howse v. Owens-Illinois, Inc., No. 3:14CV00544, 2014 WL 6469121 (N.D. Ohio Nov. 17,
2014), the court dismissed Plaintiff’s ERISA § 502(a)(3) and § 510 claims, finding that Plaintiff,
although a former employee, has standing as a “participant” where, but for a fiduciary’s alleged
misrepresentations or breaches, the employee would have been in a class eligible to become a
member of the plan, Plaintiff was never in a class eligible to become a member of the O—I Plan,
nor could have become eligible, regardless of Defendants’ actions.

In Roy v. Kimble Chase Life Sci. & Research Products, LLC, 3:12-CV-537-TAV-HBG, 2014
WL 4219612 (E.D. Tenn. Aug. 25, 2014), the defendants also moved for summary judgment on
the plaintiff’s ERISA interference claim, arguing that she cannot show defendants had the intent
to interfere with her ERISA rights. ERISA Section 510 makes it unlawful to discharge, fine,
suspend, expel, discipline, or discriminate against a participant or beneficiary for the purpose of
interfering with the attainment of any right to which such participant may become entitled under
an employee benefit plan. 29 U.S.C. § 1140. A plaintiff asserting a claim under ERISA’s
interference provision must show that the adverse action was done for the purpose of interfering
with one of the plaintiff’s statutory rights. In the ERISA context, the burden-shifting framework
first requires the plaintiff to establish her prima facie case by showing the existence of (1)
prohibited employer conduct (2) taken for the purpose of interfering (3) with the attainment of
any right to which the employee may become entitled. The employer must then proffer a
legitimate reason, and if the employer makes this showing, the burden shifts back to the plaintiff
to show that this proffered reason was a pretext and instead that the intent to interfere with the
plaintiff’s ERISA rights was a motivating factor. In this case, the plaintiff received short term
disability benefits during her period of FMLA leave. The decision maker recommended that she
be terminated within weeks of the extension of her FMLA leave, with the termination occurring
less than three months later. The court determined that with regard to the plaintiff’s prima facie
case, the short temporal proximity between the plaintiff’s extension of FMLA leave and her
termination could reasonably lead a jury to conclude that the defendants began to see the costs
which would be associated with plaintiff’s continued employment and decided to terminate her
when it became clear she would continue to require disability benefits. The plaintiff also
submitted evidence indicating that the decision makers were aware that she would have been
eligible to continue to receive short term disability benefits for another four months beyond her
termination date at the time of their decision, which further supports the inference that she was
terminated to prevent the employer from obligating itself to pay benefits. As to the defendants’
proffered reason and pretext, the court similarly concluded that the plaintiff presented additional
evidence of her boss’s retaliatory conduct, her changing job responsibilities, and inconsistency in
her performance/disciplinary history, which sufficiently raise questions of fact to be resolved at
trial. The court denied the defendants motion for summary judgment.



In Sexton v. Panel Processing, Inc., 13-1604, 2014 WL 1856692 (6th Cir. May 9, 2014), the 6™
Circuit Court of Appeals determined that a one-time unsolicited complaint to an employer about
alleged violations of ERISA did not amount to unlawful retaliation where ERISA prohibits an
employer from retaliating against an employee “because he has given information or has testified
or is about to testify in any inquiry or proceeding relating to [the Act].” 29 U.S.C. § 1140. The
employee sent an email to the chairman of the board stating that he believed certain actions were
a violation of ERISA but did nothing more. He was fired six months later. The 6™ Circuit found
that at most the email may have amounted to “giv[ing] information ... in any inquiry,” but
ERISA demands not just the limitless “giv[ing]” of “information;” it requires that the
information be given in an “inquiry”—*“any” inquiry, and the employee did not send the email in
connection with an official investigation or in response to a question or request for information.
The Court found that the email was nothing more than a complaint accompanied by a threat: the
email demanded that the company change course and threatened action if it did not. The email
neither asks nor answers a question. As a result, the 6" Circuit determined that the employee
was not “giv[ing] information ... in any inquiry.”

UUuUuUu. Seventh Circuit

In Trujillo v. Am. Bar Association, No. 13 CV 8541, 2014 WL 7146214 (N.D. Ill. Dec. 15,
2014), Plaintiff, pro se, contended that he was wrongfully demoted and discharged by Defendant
the American Bar Association (“ABA”) after he reported wrongful conduct relating to a pension
plan sponsored by the ABA. Plaintiff brought two claims relating to his eventual termination
from the ABA’s Human Resources Department, including a claim for unlawful retaliation and
termination under 29 U.S.C. § 1140, pursuant to the civil enforcement provision contained in 29
U.S.C. § 1132(a)(3). In granting Defendants’ motion to dismiss, the court found that Plaintiff’s
attempts to characterize the $800,000 that he seeks as “equitable” monetary relief is actually a
legal remedy of money damages—a remedy that is unavailable to him under 8 1132(a)(3).
Because Plaintiff does not seek “appropriate equitable relief” under § 1132(a)(3), the court found
that his claim must be dismissed.

VVVVV. Eighth Circuit



In Myers v. Hog Slat, Inc., No. C13-3032-LTS, __ F. Supp. 3d ___, 2014 WL 5422554 (N.D.
lowa Oct. 24, 2014), the plaintiff alleged, among other causes of action, an ERISA 8§ 510 claim
based on the allegation that his former employer, Hog Slat, terminated his employment because
of its desire to avoid exposure to significant health care expenses resulting from his daughter’s
medical condition. The court denied the defendant’s motion for summary judgment as to this
claim, finding that the circumstances could cause reasonable jurors to conclude that Hog Slat’s
stated reasons for discharge are pretextual and that Hog Slat instead acted with discriminatory
intent.

Under ERISA, it is unlawful for an employer to discharge or discriminate against an
ERISA plan participant “for the purpose of interfering with the attainment of any right to which
such participant may become entitled under the plan.” 29 U.S.C. § 1140. To establish a prima
facie case, the plaintiff must show: (1) he was subjected to adverse employment action, (2) he
was likely to receive future benefits, and (3) a causal connection between the adverse
employment action and the likelihood of future benefits. Moreover, he must prove that Hog Slat
possessed “a specific intent to interfere” with those benefits. If the plaintiff establishes a prima
facie case, the burden would shift to Hog Slat to provide a legitimate, nondiscriminatory reason
for his discharge. At that point, the burden would shift back to the plaintiff to demonstrate that
this reason is pretextual.

The court determined that reasonable jurors could find a causal connection between the
plaintiff’s discharge and his daughter’s health condition given the employer’s concern about the
significant increase in costs and the timing of plaintiff’s termination. With respect to pretext,
Hog Slat described its reason for discharging the plaintiff as “his violations of company billing
practices, including his undisputed failure to invoice a customer while on a fishing trip with a
competitor and vendor of Hog Slat.” Viewing the record most favorable to the plaintiff, the
court had no trouble concluding that genuine issues of material fact exist as to whether this stated
reason is pretextual. Reasonable jurors could find that the evidence gives rise to an inference
that Hog Slat acted with discriminatory motive. First, it is undisputed that the plaintiff was a
longtime, high-performing employee at the time Hog Slat learned of his daughter’s condition.
Second, the jury could find that Hog Slat failed to follow its own policies with regard to the
plaintiff because it skipped the various “warning” steps before terminating his employment.
Third, the record contains evidence from which reasonable jurors could find that Hog Slat treated
the plaintiff more harshly than it treated similarly-situated employees. Fourth, the jury could
find that other circumstances surrounding the plaintiff’s discharge are suspicious. Hog Slat’s
position is that the decision to terminate the plaintiff’s employment happened over two months
before anyone in the company was informed, including the plaintiff’s immediate supervisor and
the company’s national sales manager, who had begun negotiations with the plaintiff for a new
compensation agreement.



WWWWW. Ninth Circuit

McCarthy v. Hawaiian Parasail, Inc., No. CIV. 14-00310 LEK, 2014 WL 6749415 (D. Haw.
Nov. 30, 2014) involved a matter where Plaintiff alleged that Defendants violated 29 U.S.C. 8§
1140 by terminating him in retaliation for his complaints about not receiving medical insurance.
The court found Plaintiff provided no evidence, other than timing, of pretext, nor rebutted the
employer’s stated reason of terminating Plaintiff for, inter alia, excessive absenteeism. The court
found that Defendants have rebutted any showing of pretext through evidence regarding
similarly situated employees. The court granted Defendants’ motion for summary judgment
since there is no genuine issue of material fact as to pretext.

XXXXX. Eleventh Circuit

In Turner v. United Parcel Serv., 2:13-CV-823-WMA, 2014 WL 4458917 (N.D. Ala. Sept. 10,
2014), an action involving disability discrimination under the ADA, the court found that the
plaintiff’s forced leave of absence qualifies as an adverse employment action. The employer
required the plaintiff to leave work with only the advice to seek short-term disability benefits, a
process over which the employer had no control. If Aetna, the ERISA disability benefits
administrator, denied the plaintiff’s claim, the leave would be unpaid, and even if the claim was
approved, she would only receive 100% of her salary for thirteen weeks. The action referring
her to her ERISA rights constituted a serious and material change in the terms of employment
since she was forced to take leave that would have either been unpaid or underpaid, so this act
qualifies as an adverse employment action.



Severance Benefit Plans

YYYYY. Second Circuit

In Buckley v. Slocum Dickson Med. Grp., PLLC, 13-3535-CV L, __ Fed. Appx. __, 2014 WL
4667531 (2d Cir. Sept. 22, 2014) (not for publication), the court affirmed the district court’s
award of summary judgment and attorneys’ fees to the plaintiff in this matter involving a denial
of severance benefits. The plaintiff worked in Slocum Dickson’s medical practice as the group’s
only orthopedic physician specializing in spine surgery. The employment agreement required
the plaintiff to provide 90 days’ notice before leaving the group. If he failed to give the required
notice, the agreement called for him to pay liquidated damages of $10,000. On June 2, 2009, the
plaintiff gave his 90 days’ notice that he would leave Slocum Dickson on August 30, 2009.
Before the 90 days elapsed, he realized that an earlier departure date would yield a greater
severance package, because the plan calculated severance as a percentage of the accounts
receivable associated with the plaintiff’s department at the time of his departure, and he had
performed a disproportionate number of surgeries in July 2009. On August 4, the plaintiff
informed Slocum Dickson that he was unilaterally terminating his employment, effective that
very day and immediately paid the $10,000 liquidated damages for termination without notice.
The plaintiff’s calculated severance amount under the plan on August 4 was $455,096, whereas it
would have been only $47,912 had he waited until the end of August. Slocum Dickson’s Board
of Managers decided to pay no severance to the plaintiff. The court determined that the plain
terms of the plan required that the defendant pay the plaintiff the disputed amount and because
summary judgment was appropriately awarded to the plaintiff, an award of attorneys’ fees was
also warranted.

77777. Third Circuit

In Feeko v. Pfizer, Inc., No. CIV.A. 11-4296, 2014 WL 6473265 (E.D. Pa. Nov. 18, 2014), the
court upheld Defendants’ decision to deny severance benefits to employees who they determined
had been “transferred” to a “successor company of the Company or (any of its affiliates),” and
not terminated, despite that the decision-making Committee had a “troubling” structural conflict
of interest, including a majority of Committee members who operated under a personal conflict
of interest in denying Plaintiffs’ claims for benefits.



AAAAAA. Seventh Circuit

In Dauska v. Green Bay Packaging Inc., 12-C-925, 2014 WL 3843547 (E.D. Wis. Aug. 5, 2014),
the plaintiff contended that through its course of conduct, the employer established an ERISA
plan which entitles him to severance pay. He asserted that the employer had an informal policy
of paying employees who had been involuntarily terminated without cause two weeks of
severance for each year of service, up to one year of severance pay, and that he was wrongfully
denied such a benefit when he was terminated without cause. ERISA imposes fiduciary duties
on employers that establish or maintain an employee benefit plan such as a severance plan.
Although employee benefit plans must be in writing, the courts have held that there need not be a
writing in order for a plan to exist. The 11th Circuit’s prevailing test (joined by a host of other
Circuits) for determining whether a “plan” has been established within the meaning of ERISA is
whether from the surrounding circumstances a reasonable person could ascertain the intended
benefits, beneficiaries, source of financing, and procedures for receiving benefits. However, the
court observed that several courts have recently questioned whether this approach is compatible
with two subsequent decisions of the Supreme Court that emphasize different considerations
when determining whether an informal policy is a “plan,” including Fort Halifax Packing Co. v.
Coyne, 482 U.S. 1, 5 (1987) (finding that a statute did not create plans subject to ERISA because
the requirement of a one-time, lump-sum payment triggered by a single event requires no
administrative scheme whatsoever to meet the employer’s obligation.).

Here, the plaintiff’s claim was not based upon a direct promise of severance. The
company paid severance to many employees but asserted that severance decisions were made
“on a case-by-case basis” by the outgoing employee’s immediate ranking supervisor. The Court
found that the plaintiff’s claim failed to satisfy the requirement that a reasonable person could
ascertain the intended benefits and beneficiaries of the alleged plan. The court also found that
there was no evidence that the employer ever intended to communicate the existence of a plan to
a class of beneficiaries. For these reasons, the Court determined that it need not consider
whether the employer’s severance agreements created an “ongoing administrative scheme” under
Fort Halifax. Although the employer had a general policy of paying severance and had paid it to
other employees, the Court found that this did not create an implied contract between the parties
and the plaintiff’s ERISA claim fails as a matter of law.

In Farr v. Rolls-Royce Corp., 1:13-CV-01266-JMS, 2014 WL 2938490 (S.D. Ind. June 30,
2014), the issue was whether an incentive benefit to transition to a different health benefit
program is an ERISA plan. The plaintiff was employed by Rolls—Royce for over sixteen years,
from 1994 to 2011. During his employment, Rolls—Royce offered all “Legacy Employees,” such
as plaintiff, an incentive payment to transition from the “EPO/PPO” health benefit plan to a high-
deductible health benefit plan. The Incentive Program offered Legacy Employees a lump sum



payment of up to $75,000.00 based on years of credited service. The payment for a particular
employee depended on the number of years the employee had worked for Rolls-Royce
multiplied by an amount corresponding to the year during which the employee agreed to
transition to the high-deductible plan ($2,500 in 2011; $1,250 in 2012; $1,000 in 2013). The
court determined that the Rolls-Royce Incentive Program is not an ERISA plan because the
program at issue requires only the payment of a single sum upon the occurrence of a triggering
event, and does not otherwise require discretionary decisions to administer, similar to the statute
at issue in Fort Halifax, a case where the U.S. Supreme Court determined that a severance
benefit involving a one-time lump-sum payment was not an ERISA plan.

BBBBBB. Eleventh Circuit

Marquez v. Flextronics Am., LLC, 12-61520-CIV, 2014 WL 4792997 (S.D. Fla. Sept. 25, 2014)
(dismissing ERISA claims in third amended complaint where the plaintiff alleged that he was
involuntarily terminated or constructively discharged and entitled to severance plan benefits even
though he took another job which disqualified him for the benefits under the terms of the plan).



State Bans on Discretionary Clauses

CCCcCcCC. Eighth Circuit

In Brake v. Hutchinson Tech. Inc. Grp. Disability Income Ins. Plan, No. 13-3421, 2014 WL
7345692 (8th Cir. Dec. 29, 2014), Plaintiff argued that a South Dakota Department of Insurance
administrative ruling, which states in part that “[a] discretionary clause is not permitted in any
individual or group health policy,” negates the discretionary language in the plan and mandates a
de novo standard of review. The plan states that it is governed by the laws of Minnesota, when
applicable and not otherwise governed by federal ERISA law. The court found nothing
unreasonable or fundamentally unfair about enforcing the plan’s Minnesota choice-of-law
provision because the policy was written for a Minnesota corporation and was issued to
Hutchinson in Minnesota. Further, the administrative ruling only applies to policies issued or
renewed after June 30, 2008, well after all of the relevant events that occurred in the instant case.
Accordingly, the court applied the abuse-of-discretion standard of review.

DDDDDD. Ninth Circuit

In Rapolla v. Waste Mgmt. Employee Benefits Plan, 13-CV-02860-JST, 2014 WL 2918863
(N.D. Cal. June 25, 2014), the plaintiff contested the Life Insurance Company of North
America’s (“LINA”) denial of long-term disability benefits which he claimed due to his multiple
orthopedic problems, including degenerative disc disease of the lumbar spine and herniated
discs. LINA argued that the disability plan gives discretion to LINA to construe and interpret the
terms of the Plan and to decide all questions of eligibility. LINA also argued that California
Insurance Code Section 10110.6, which bans discretionary provisions in insurance policies, does
not apply to this ERISA plan. It is undisputed that the plaintiff’s claim accrued on June 28,
2012, which is the date on which his claim for permanent disability benefits was denied. Thus,
the only issue is whether the policy was offered, issued, delivered, or renewed on or after
January 1, 2012, but before June 28, 2012. For the purposes of section 10110.6, a policy
automatically renews every year on the policy’s anniversary date. The court found that the
policy became effective on January 1, 2005, and it was most recently amended in 2009, meaning
that the policy’s renewal date falls within the relevant time period, as the policy continued in
force after it was amended in 2009 and through January 1, 2012. As such, any grants of
discretion that can be deemed to be a part of the policy are void and unenforceable, and thus, the
denial of benefits at issue must be reviewed de novo.



The court rejected defendants’ contention that section 10110.6 does not apply because
that section applies only to insurance policies or agreements, and not to ERISA plans, and here,
the delegation provision is included only in the plan and not in the policy. The court found that
the policy and the plan are a single composite agreement, and for that reason, section 10110.6
applies to the delegation provisions at issue. Concluding otherwise would render section
10110.6 practically meaningless, as ERISA plans could grant discretionary authority to
determine eligibility under an insurance policy, so long as the grants were set forth somewhere
other than in the insurance policy. The court also rejected defendants’ contention that section
10110.6 does not apply because the section is preempted by ERISA. The court found that it falls
within ERISA’s savings clause, which applies to state laws that are specifically directed toward
entities engaged in insurance and substantially affect the risk pooling arrangement between the
insurer and the insured. The Ninth Circuit has already held that state laws regulating
discretionary clauses in insurance policies fall within the scope of the savings clause. And, as
some judges in this district have noted, there is no reason why the result should differ when a
state law is directed toward a discretionary clause contained in an agreement or another
document relating to the administration of an insurance policy, including a benefits plan. This is
particularly true where, as here, the policy and the plan operate as one unified contract.

EEEEEE. Tenth Circuit

Several states have adopted bans on insurance policy provisions which reserve to the
administrator the sole discretion to determine eligibility for benefits. These “discretionary
clauses” change the judicial standard of review from de novo to arbitrary and capricious (or
abuse of discretion review). In Rose v. Hartford Life & Accident Ins. Co., No. 11-CV-02905-
WJIM-CBS, 2014 WL 2609628 (D. Colo. June 11, 2014), the district court declined to decide
whether Colorado Revised Statutes 8§ 10-3-1116(2) and (3) (“§ 1116”), which prohibit
employee benefit plans from reserving discretion to themselves, applies retroactively to the
disability plan in this case. The court noted that whether 8§ 1116 has been preempted by ERISA
appears to be an open question in the 10" Circuit Court of Appeals. Instead of ruling on the
applicability of Colorado’s statute, the court decided to review the plaintiff’s claim de novo and
affirmed Hartford’s denial of benefits based on the plan’s pre-existing condition exclusion.



Statute of Limitations

FFFFFF. Second Circuit

In Pirro v. Nat’l Grid, No. 14-1428, _ Fed.Appx___, 2014 WL 5438107 (2d Cir. Oct. 28,
2014), the 2" Circuit Court of Appeals affirmed the district court’s Rule 12(b)(6) dismissal of
the Plaintiffs—Appellants’ complaint involving Defendant Niagara Mohawk’s conversion of its
employee pension plan from a final pay plan to a cash balance plan. Fourteen years after the
conversion, the plaintiffs initiated this action by filing a complaint alleging that they were not
provided adequate notice of the conversion and that the documents they received regarding the
conversion misrepresented the new plan and caused them to remain employed by Niagara
Mohawk rather than seek alternate employment. The court found that the plaintiffs’ breach-of-
fiduciary-duty claims are time-barred by the six-year limitations period set forth in ERISA § 413.
The court also found that the plaintiffs’ claims did not fall under § 413’s exception for cases of
“fraud or concealment” because documents distributed to plan participants regarding the
conversion acknowledged that the rate at which benefits were earned under the cash balance plan
could be smaller than under the prior plan. Plaintiffs also alleged that the defendants failed to
properly notify them in advance of the plan conversion as required by ERISA § 204(h), 29
U.S.C. § 1054(h). The court determined that whether the statute of limitations applicable to the 8
204(h) notice claims is the six-year limitations period set forth in ERISA § 413 or the six-year
limitations period for breach of contract claims, Plaintiffs’ claims are time-barred. At the latest,
the statute of limitations began to run when the SPD was distributed to plan participants in 2000.
Finally, the court found that the plaintiffs’ common-law breach of contract and fraud claims
related to the allegations of inadequate notice and mischaracterization of the new plan are
preempted by ERISA § 514 because they relate to the defendants’ administration of an employee
benefit plan.

In Bell v. Xerox Corp., 13-CV-6586L, 2014 WL 4955372 (W.D.N.Y. Oct. 2, 2014), fifteen
plaintiffs brought suit against Xerox Corporation (“Xerox”), three alleged employee welfare
benefit plans, and the administrators of those plans. The gist of plaintiffs’ claims is that they
chose to participate in an early retirement program offered by Xerox in the 1980s, based in part
on a promise that by doing so they would receive certain medical and dental benefits, at an
unchanging level for the rest of their lives. Plaintiffs also allege that in 2008, defendants added a
reservation-of-rights clause (“RORC”) to the materials provided to plaintiffs, indicating for the
first time that Xerox could modify or even terminate plaintiffs’ medical and dental benefits. The
plaintiffs’ actual benefits have not changed but they brought this action seeking to establish that
defendants may not reduce their level of benefits, but must instead provide them with



unchanging, unalterable, lifetime benefits. Defendants moved to dismiss the complaint on
several grounds, which the court granted in part and denied in part. The defendants contended
that plaintiffs lack standing to sue, because they have not been denied benefits, nor have their
benefits been reduced. They further contended that plaintiffs’ claims under § 1132(a)(1)(B) is
time-barred, that the ERP is not an ERISA-covered plan, and that defendants never promised
plaintiffs unchanging, lifetime benefits. The court concluded that plaintiffs’ allegation that the
added language in plaintiffs’ annual enrollment materials containing a RORC is sufficient to
confer standing on the plaintiffs, as to their claim for clarification of their right to future benefits.
By its very nature, a claim for clarification of future benefits presumes that the plaintiff is not
currently being denied benefits to which he claims he is entitled. Thus, the fact that plaintiffs’
benefits have not yet been reduced does not mean that they lack standing to assert this claim.
With respect to the defendants’ claim that the action is time-barred, the court determined that by
its terms, the one-year contractual limitations period applies only to claims “for the alleged
wrongful denial of Plan benefits or for intentional interference with any Plan rights to which any
person is or may become entitled under ERISA....” and that plaintiffs’ first cause of action,
which is brought under § 1132(a)(1)(B), does not allege they have been denied benefits, nor does
it allege interference with their ERISA rights. Thus, the contractual limitations period, on its
face, does not apply to plaintiffs’ first cause of action. Plaintiffs’ second cause of action alleges
that “[d]efendants have refused to honor their obligation to pay for 100% of all eligible covered
medical expenses once a plaintiff’s family has reached the 6% out-0f-pocket maximum when
one or both members of the family are eligible for Medicare.” The court determined that the
second cause of action does not clearly seek benefits as such, but rather equitable relief, i.e.,
enforcement of the terms of the plan, as interpreted by plaintiffs. Any ambiguity in that regard
must be construed against the defendants. Additionally, because defendants failed to include
notice of the limitations period in the initial denial letter, the one-year statute of limitations
should be disregarded. Applying New York’s six-year limitations period for contract actions, the
court found that the action was timely because it did not accrue, at the earliest, until 2008, when
defendants purported to add a RORC to the Old Plan. The court also determined that the
plaintiffs have stated a viable claim for promissory estoppel, which is available on ERISA claims
only in “extraordinary circumstances.” With respect to the claim for statutory damages under §
1132(c), the court dismissed this claim because it saw no indication of bad faith on the
defendants’ part or any prejudice to plaintiffs stemming from any delay in defendants’ provision
of particular documents.

In lvanovic v. IBM Pers. Pension Plan, 12-CV-6021 RRM CLP, __ F.Supp.3d___, 2014 WL
4700207 (E.D.N.Y. Sept. 22, 2014), the court granted the Plan’s motion to dismiss the plaintiff’s
complaint for additional pension benefits on the ground that the action is time barred under the
six-year applicable statute of limitations for benefit claims under ERISA § 502(a)(1)(B). The
plaintiff participated in the IBM Personal Pension Plan (“the Plan), and, upon leaving IBM, he



received a lump-sum pension payment of $2,121.32. IBM calculated this benefit based on its
recorded hire date of January 8, 1990. Based on that date, the plaintiff lacked the requisite five
years of employment necessary to trigger vesting in the Plan and thus to receive more extensive
benefits. On July 1, 2004, the plaintiff filed a claim with IBM seeking to have his hire date
modified to December 8, 1989, and, on that basis, to have the prior lump-sum pension payment
voided and his pension benefits reinstated. In a letter dated July 30, 2004, IBM denied the
plaintiff’s claim because he had not supplied documentation that he began working at IBM prior
to January 8, 1990, and that, if he could provide such evidence, IBM would reconsider his
request. IBM explained that even if he could prove he was hired on December 8, 1989, that new
hire date would still not satisfy the five-year vesting requirement. On September 21, 2004, the
plaintiff administratively appealed IBM’s denial of his claim, submitting time cards dating back
to December 11, 1989. In a letter dated November 24, 2004, IBM granted the plaintiff’s request
to receive additional service credit going back to December 11, 1989, but again rejected the
plaintiff’s claim that he should be entitled to vesting under the Plan because his employment at
IBM was less than five years. IBM advised the plaintiff of his right to sue under ERISA §
502(a). Nearly eight years later, by letter dated February 15, 2012, the plaintiff, through counsel,
submitted new documentation to IBM. Those new materials included time sheets and an
employment form appearing to reflect that IBM hired the plaintiff on November 6, 1989, which
would extend the length of his employment beyond five years. I1BM refused to reconsider its
denial of the plaintiff’s claim. On December 6, 2012, the plaintiff filed suit. The court
determined that the plaintiff had six years to file suit from when the Plan clearly repudiated his
claim for benefits. The court noted a split among district courts in this Circuit as to whether a
cause of action accrues when benefits are initially denied (before an administrative appeal) or
when the administrative appeals process is finalized. However, it declined to take sides in that
debate since even under the more lenient standard the plaintiff’s claim is time barred. The court
determined that IBM’s written communication to the plaintiff on November 24, 2004—expressly
advising him that IBM had denied his appeal, and alerting him of his right to seek further redress
by suing under ERISA—qualified as a “clear repudiation” that was made known to the plaintiff.

In Fouche v. St. Charles Hosp., 14-CV-02492 ADS ARL, 2014 WL 4413782 (E.D.N.Y. Sept. 8,
2014), the court found that the plaintiff’s ERISA 510 claim was time-barred, as she was
allegedly “constructively discharged” on November 16, 2011, and this litigation was not
commenced until April 18, 2014. The court relied on a 2" Circuit Court of Appeals decision
which found that New York Workmen’s Compensation Law Section 120 is the most analogous
New York State law claim to Section 510 of ERISA, and held that the two-year statute of
limitations provided for by that statute governs all claims arising under Section 510 of ERISA.
The court rejected the plaintiff’s argument that the breach of contract statute of limitations is
more analogous to her claim than is Section 120 of New York Workmen’s Compensation Law.
The 2" Circuit also previously rejected this argument.



In Halpern v. Blue Cross/Blue Shield of W. New York, 12-CV-407S, 2014 WL 4385759
(W.D.N.Y. Sept. 4, 2014), the court determined that the ERISA plan’s one-year contractual
limitations period is unenforceable because of New York Insurance Law § 3221(a), which
provides, in relevant part: “No policy of group or blanket accident and health insurance shall ...
be delivered or issued for delivery in this state unless it contains in substance the following
provisions or provisions which in the opinion of the superintendent are more favorable to the
holders of such certificates or not less favorable to the holders of such certificates and more
favorable to policyholders.” The required provisions include a minimum statute of limitations,
specifically: “That no action at law or in equity shall be brought to recover on the policy prior to
the expiration of sixty days after proof of loss has been filed in accordance with the requirements
of the policy and that no such action shall be brought after the expiration of two years following
the time such proof of loss is required by the policy.” The defendant contended that the Plan is
consistent with New York Insurance Law § 3221 because it was approved by New York’s
Superintendent of Insurance. Because the Superintendent is permitted to approve policies with
provisions deviating from § 3221°’s specified requirements, the Plan at issue here does not run
afoul of New York law. However, the court found that a policy provision approved by the
Superintendent nonetheless cannot be enforced if it runs counter to the legislative intent or if it
violates existing law. Therefore, the court found that New York Insurance Law § 3221 applies in
the instant case, and the Plan must be read as conforming with this section’s required minimum
limitations period of two years following the time such proof of loss is required by the policy.

GGGGGG. Third Circuit

In Christian v. Honeywell Ret. Ben. Plan, No. 14-1084, _ Fed.Appx.___, 2014 WL 5840424 (3d
Cir. Nov. 12, 2014), the 3" Circuit Court of Appeals affirmed the District Court’s dismissal of
the Plaintiff’s complaint as time-barred on the face of the complaint. The issue was whether
Plaintiff’s cause of action accrued in 2004, and is now time-barred, or whether the accrual date
was tolled until 2012 when Plaintiff discovered the “Waiver of Joint and Surviving Spouse
Annuity” (the “Waiver”). Plaintiff’s late husband worked for Honeywell and began receiving
Plan benefits upon his retirement in January 1987. The Plan distributed the husband’s retirement
benefits in the form of a single life annuity, in reliance on the Waiver. Plaintiff now asserts that
she did not sign or consent to the Waiver. When her husband died in 2004, Plaintiff contacted
the Plan Administrator, Hewitt Associates, LLC, who advised her that her husband’s retirement
benefits would end. At no time, however, did the Plan’s representatives advise Plaintiff about
the Waiver, or that absent such a waiver, she would be entitled to annuity benefits. Around June



2012, Plaintiff located a file containing a copy of the Waiver that had purportedly been signed by
her on December 1, 1986. After she discovered the Waiver, Plaintiff contacted the Plan to
contest the validity of the Waiver and submitted a formal claim for benefits pursuant to the
Plan’s claim procedures. The Plan denied her initial claim and her appeal.

It was undisputed that Pennsylvania’s four-year statute of limitations applies. In the
ERISA context, a non-fiduciary cause of action will generally accrue when a party’s claim for
benefits has been formally denied. Under the “clear repudiation” rule, however, an event other
than a denial can trigger the statute of limitations, as long as it is (1) a repudiation (2) that is clear
and made known to the beneficiary. The court determined that Plaintiff’s claim for benefits
accrued in July 2004 when the Plan benefits were discontinued. Here, Plaintiff spoke with the
Plan’s representatives after her husband’s death and was informed that all benefits would be
terminated. Thus, the termination of Plan benefits was clear and made known to Plaintiff.

In Lucas v. Verizon, No. CIV. 14-5617, 2014 WL 5848962 (D.N.J. Nov. 12, 2014), the court
found that Plaintiff became aware, or should have become aware, that his pension benefits were
reduced in August, 2003. Because Plaintiff did not file his complaint until August, 2014, the
court found that this eleven-year gap is far outside the six-year statute of limitations period and
he is prevented from bringing his claim.

HHHHHH.  Third Circuit

In Lewis v. Allegheny Ludlum Corp., 13-3636, _ Fed.Appx. __, 2014 WL 4212546 (3d Cir.
Aug. 27, 2014), the plaintiffs-retirees appealed the dismissal of their putative class action
alleging breach of contract under both the LMRA and ERISA, and breach of fiduciary duty
under ERISA against the Defendants. Prior to 2008, retirees were not required to pay for certain
types of coverage but the defendants advised the plaintiffs and other plan participants that they
had agreed with the union that the “no cost” provisions would be replaced by coverage that
required premium payments, effective January 1, 2008. The plaintiffs alleged that their “no
cost” health benefits were vested, lifetime health benefits that could not be changed after
retirement. The plaintiffs also claimed that the Defendants breached their fiduciary duty under
ERISA by representing to the plaintiffs before they retired that their health benefits would be
provided for life at no cost and by failing to inform them that these benefits could be changed by
agreement. The relevant document contained the following “Continuation of Coverage”
provision: “Any pensioner or individual receiving a Surviving Spouse’s benefit who shall
become covered by the Plan established by this Agreement shall not have such coverage



terminated or reduced (except as provided in the Plan) so long as the individual remains retired
from the Company or receives a Surviving Spouse’s benefit, notwithstanding the expiration of
this Agreement, except as the Company and the Union may agree otherwise.” The court
determined that there was no clear and express language in the agreements that confer
unalterable, vested lifetime health benefits and the “Continuation of Coverage” provision
explicitly reserves the right to change the health benefits for retirees through future agreement.
The court rejected the plaintiffs’ argument that the “agree otherwise” language in the
“Continuation of Coverage” provision should be read to apply only to then-active employees
(i.e., future retirees) because nothing suggested that the union’s authority is restricted to matters
impacting active employees. With respect to the breach of fiduciary duty claim, the court
determined that it was time-barred since the plaintiffs had actual knowledge of the purported
breach of fiduciary duty no later than January 1, 2008, when they began paying increased
premiums, and the three-year statute of limitations expired on January 1, 2011 (complaint filed
on November 18, 2011). For these reasons the 3™ Circuit Court of Appeals affirmed the district
court’s dismissal of the plaintiff’s claims.

In Kinsman v. Osram Sylvania, Inc., CIV.A. 3:12-1952, 2014 WL 2592755 (M.D. Pa. June 10,
2014), the court determined that the three-year statute of limitations for actions governed by
Pennsylvania’s Wage Payment and Collection Law would apply to plaintiff’s ERISA claim. The
court determined that an ERISA claim for denial of benefits accrues when either the benefits are
explicitly denied or when such a denial becomes clearly known to the beneficiary. In this case,
where there was a formal denial of benefits, the court found that the claim accrued from when
the denial was communicated to the plaintiff by a letter the defendants sent plaintiff’s counsel on
March 25, 2009. The plaintiff’s attorney responded to that letter on March 30, 2009 so the court
determined that the letter was received, at the latest, on March 30, 2009. As such, the plaintiff
had three years from that date to file his suit, but because he failed to do so, his case is barred by
the three-year statute of limitations.

I1111. Fourth Circuit

Benson v. Life Ins. Co. of N. Am., No. 5:14-CV-377-BR, 2014 WL 6666944 (E.D.N.C. Nov. 24,
2014) (finding that Plaintiff’s long-term disability claim against LINA is time-barred where the
policy contains the following contractual limitations provision: “No action at law or in equity
may be brought to recover benefits under the Policy ... more than 3 years after the time
satisfactory proof of loss is required to be furnished,” and the policy requires that proof of loss
“be given to [LINA] within 90 days after the date of the loss for which a claim is made; finding
that the “date of the loss” was June 10, 2010, the policy required Plaintiff to submit her proof of



loss by September 8, 2010, and that the contractual limitations period mandated that any legal
action be brought within three years of that date, or by September 8, 2013, but Plaintiff did not
file her complaint until February 17, 2014).

In Hyatt v. Prudential Ins. Co. of Am., No. 1:14-CV-00035-MR, 2014 WL 5530130 (W.D.N.C.
Oct. 31, 2014), the court held that Plaintiff’s long-term disability claim is barred by the three-
year contractual limitations period and that Plaintiff’s short-term disability claim is barred by the
three-year statutory limitations period.

JJJJJJ. Eifth Circuit

In Lawson v. Nokia Siemens Networks US LLC Severance Pay Plan, No. 4:14-CV-814-A, 2014
WL 7398946 (N.D. Tex. Dec. 29, 2014), the court granted Defendant’s motion to dismiss
Plaintiff’s claim for severance benefits, finding that the action is barred by the one-year
limitations period established by the Plan. Plaintiff mailed his request for severance benefits to
the plan administrator on January 7, 2013 and the plan administrator denied Plaintiff’s claim by
letter dated February 18, 2013. Plaintiff was given 60 days to appeal and the Plan subsequently
granted Plaintiff an extension of time to May 9, 2013, to appeal the denial of benefits. Plaintiff
appealed the denial by a letter that he sent to the plan administrator on May 9, 2013. The Plan
provided that “an appeal is deemed denied if no decision has been given to the employee within
sixty days of the appeal, but that the Plan Administrator may extend that period for an additional
sixty days.” Sixty days from May 9, 2013 expired July 8, 2013 but by letter dated June 19, 2013,
the plan administrator extended the July 8, 2013 deadline by granting plaintiff the option of
submitting additional information to her for consideration by July 15, 2013, a date beyond the
initial sixty-day period. Because of this extension and because the plan administrator did not
subsequently issue a decision regarding Plaintiff’s appeal, the appeal was deemed denied on
September 6, 2013, the 120th day after Plaintiff filed his appeal on May 9, 2013. Defendant
maintained that, and the court agreed, Plaintiff’s appeal would have been deemed denied on July
8, 2013, had the plan administrator not given Plaintiff an extension to July 15, 2013, to submit
additional information. Because of that extension, the deemed denial occurred on July 15, 2013,
more than one year before the September 4, 2014 date when Plaintiff filed this action, and thus, it
is untimely.



KKKKKK.  Sixth Circuit

In Dublin Eye Associates, P.C. v. Massachusetts Mut. Life Ins. Co., 14-5283, _ Fed.Appx__,
2014 WL 5369266 (6th Cir. Oct. 22, 2014), the court affirmed the district court’s decision that
the pension plan’s trustees’ breach of fiduciary duty suit against Defendants is time-barred. For
18 years, a Mass Mutual insurance agent managed the plan’s investments. The plan’s trustees
received invoices and other documents indicating that the plan was purchasing vastly more life-
insurance policies than the insurance agent had told them it would. However, the trustees never
read any of those documents. The trustees finally discerned the discrepancy in 2007 but waited
almost four years to bring suit. Dublin Eye alleged that Mass Mutual violated its fiduciary duties
under ERISA, by misstating material facts concerning the life-insurance policies, wrongfully
profiting from the policies’ sale, and fraudulently inducing the plan to buy the policies and
annuities, among other things. An ERISA claim for breach of fiduciary duty must be brought no
later than six years after the breach itself, or three years after the plaintiff has actual knowledge
of the breach, whichever is earlier. 29 U.S.C. § 1113. In the case of fraud or concealment,
however, the statute’s so-called discovery rule extends the filing deadline to six years after the
date of discovery of such breach or violation. The trustees waited more than three years after it
actually knew of the alleged breach in 2007 to bring suit. Assuming without deciding that the
six-year discovery rule for “fraud or concealment” applies here, the court found that the trustees’
lawsuit is untimely. The discovery rule’s six-year period runs from the date when a reasonably
diligent plaintiff would have discovered the breach, not from when the plaintiff actually did so.
Here, Dublin Eye should have known about the unauthorized life-insurance sales at least six
years before it brought this lawsuit because Dublin Eye received invoices that plainly showed
that the plan owned as many as ten policies per participant and the doctors should have known
about the plan’s purchases of excess policies on the numerous occasions when the doctors signed
forms surrendering them—including on one occasion when they signed forms surrendering nine
policies for the plan administrator alone.

McLafferty v. BASF Corp., 1:13-CV-00779, 2014 WL 5369423 (S.D. Ohio Oct. 21, 2014)
involved an action seeking disability retirement benefits. The court found that Plaintiff’s cause
of action is time-barred under Ohio’s applicable fifteen-year statute of limitations because his
claim accrued in 1982, after Plaintiff received word from Defendant’s agent that his claim was
being rejected, even though there was no formal repudiation by the fiduciary committee.

In Russell v. Catholic Healthcare Partners Employee Long Term Disability Plan, 13-4084, 2014
WL 3953722 (6th Cir. Aug. 14, 2014), the 6™ Circuit Court of Appeals affirmed the dismissal of



plaintiff’s lawsuit because it was untimely based on the disability policy’s contractual statute of
limitations. The plaintiff’s disability began on May 12, 2007 and she satisfied the policy’s six-
month elimination period by remaining continuously disabled until November 12, 2007. Unum
required proof of disability no later than ninety days after the six-month elimination period.
According to the contract then, Unum required proof of claim by February 8, 2008 and the
contractual limitations period to bring legal action expired three years later, on February 8, 2011.
Unum found the plaintiff to be disabled and paid her benefits for 24 months before terminating
those benefits after the policy’s definition of disability changed from disability from one’s “own
occupation” to “any occupation.” As required, the plaintiff appealed the denial to Unum, which
it upheld on appeal. Exhausting the internal appeals process took less than one year. The
plaintiff filed this action on March 30, 2011, missing the deadline by fifty days. Unum’s internal
appellate review of the plaintiff’s claim concluded on July 20, 2010, leaving the plaintiff over six
months to file a legal action before the February 8, 2011 contractual limitations deadline. The
Court found that the plaintiff had a reasonable amount of time to file suit. Further, the Court
rejected the plaintiff’s argument that because Unum used a different standard of disability in
denying her benefits after twenty-four months she is entitled to the one-year extension where it is
not possible to give proof within 90 days. The Court also rejected the argument that each of
Unum’s written requests for proof of continuing disability reset the three-year contractual
limitations period.

In Moyer v. Metro. Life Ins. Co., 13-1396, 2014 WL 3866073 (6th Cir. Aug. 7, 2014), the 6"
Circuit Court of Appeals reversed a district court’s dismissal for untimeliness of the plaintiff’s
ERISA Section 502(a)(1)(B) action for denial of long-term disability benefits against
Metropolitan Life Insurance Company (MetLife) because MetL.ife failed to include notice of the
time limits for judicial review in its adverse benefit determination letter. ERISA § 1133 governs
adverse benefit determination letters and explicitly authorizes the Secretary of Labor to establish
regulations explaining the meaning of the statute and requires that the statute be applied in
accordance with regulations of the Secretary. The regulations require that benefit denial letters
provide a description of the plan’s review procedures and the time limits applicable to such
procedures, including a statement of the claimant’s right to bring a civil action following an
adverse benefit determination on review. The claimant’s right to bring a civil action is expressly
included as a part of those procedures for which applicable time limits must be provided. The
Court found that MetLife was subject to the regulatory obligation when it revoked the plaintiff’s
benefits and its failure to include the judicial review time limits in the adverse benefit
determination letter renders the letter not in substantial compliance with § 1133. The exclusion
of the judicial review time limits from the adverse benefit determination letter was inconsistent
with ensuring a fair opportunity for review and a notice that fails to substantially comply with the
requirements does not trigger a time bar contained within the plan.



In Watkins v. JP Morgan Chase U.S. Benefits Executive, 13-2621, 2014 WL 2808141 (6th Cir.
June 20, 2014), the 6" Circuit Court of Appeals affirmed the district court’s holding that the
applicable statute of limitations barred the plaintiff’s ERISA claim. Watkins filed this suit in
2010, alleging that she had not received a lump sum retirement payment which she elected to
collect in May of 1998. The parties agreed to stay the case to permit Watkins to pursue
administrative remedies under Chase’s ERISA plan. While the ERISA statute itself does not set
forth the statute of limitations, the 6™ Circuit has ruled that federal courts should apply the state
statute of limitations period which is most closely analogous to the federal claim, which in the
instant dispute would be a breach of contract claim with a six-year statute of limitations period.
An ERISA cause of action does not generally accrue until a claim of benefits has been made and
formally denied. In an ERISA denial of benefits claim, the 6™ Circuit has developed the
discovery rule into the “clear repudiation” doctrine which holds that a formal denial of benefits is
not required where there has been a clear repudiation of the benefits by the fiduciary. Here,
Watkins asserts that her claim did not accrue until she exhausted her administrative remedies in
2012. However, the court found that she did not make informal inquiries of her former employer
to determine the status of the check until 2006, over eight years after she requested to take her
retirement benefits in a lump sum and that due diligence would have required Watkins to
discover that her employer had failed to pay her for the benefits she sought at some point in
1998. As such, the court found her claim was filed well more than six years after her cause of
action accrued and is time barred.

LLLLLL. Seventh Circuit

In Iron Workers St. Louis Dist. Council Pension Fund v. Zenith Am. Solutions, Inc., 13 C 7867,
2014 WL 3563295 (N.D. Ill. July 17, 2014), the court denied the defendants’ motion to dismiss
with respect to the plaintiffs’ breach of fiduciary duty claim. The defendants claimed that the
plaintiffs’ claim is time-barred. Under 29 U.S.C. 8 1113, a plaintiff has six years from the last
action that constituted a part of the breach or three years from the earliest date the plaintiff had
actual knowledge of the breach or violation (except in the case of fraud or concealment) to file
suit. Here, the defendants urged this court to consider the employment benefit plans, which
purportedly establish the plaintiffs’ knowledge of the defendants’ breach based on provisions
requiring regular review of the administration of the plans. The court considered the ERISA plan
documents but found that those documents do not warrant dismissal at this stage in the action
because a complaint does not have to anticipate and overcome affirmative defenses such as the
statute of limitations. Here, the First Amended Complaint was silent as to when the plaintiffs
learned of the breach and to find in the defendants’ favor would require this court to draw
inferences against the plaintiffs, which the court cannot do at this stage in the action.



The central issue in Fish v. GreatBanc Trust Co., 12-3330, 2014 WL 1910867 (7th Cir. May 14,
2014) that the 7" Circuit Court of Appeals considered is the application of the statute of
limitations for claims for breach of fiduciary duty under ERISA. The presumptive limitation
period for violations is six years from the date of the last action constituting part of the breach or
violation, but the statute provides a limited exception. The time is shortened to just three years
from the time the plaintiff gained “actual knowledge of the breach or violation.” 29 U.S.C. §
1113. (The six-year limit can also be extended in cases of fraud or concealment.) The plaintiffs
in this case were employees of The Antioch Company who participated in an employee stock
ownership plan or ESOP. Their claims arise from a buy-out transaction at the end of 2003 in
which Antioch borrowed money to buy all stock except the stock owned by the employee stock
ownership plan. The buy-out ended badly, leaving Antioch bankrupt and the employee stock
ownership plan worthless. The plaintiffs sued under ERISA for breach of fiduciary duties in the
buy-out. The district court granted summary judgment for the defendants under the three-year
limit of § 1113(2), finding that proxy documents given to plaintiffs at the time of the buy-out
transaction and their knowledge of Antioch’s financial affairs after the transaction gave them
actual knowledge of the alleged ERISA violations more than three years before suit was filed.
The 7™ Circuit reversed, finding that the plaintiffs’ claims for breach of fiduciary duty do not
depend solely on the disclosed substantive terms of the 2003 buy-out transaction and their claims
also depend on the processes that defendant GreatBanc Trust used to evaluate, to negotiate, and
ultimately to approve the ill-fated transaction. The plaintiffs’ knowledge of the substantive terms
of the buy-out transaction itself therefore did not give them “actual knowledge of the breach or
violation” alleged in this matter.

MMMMMM. Eighth Circuit

In Mulholland v. MasterCard Worldwide, No. 4:13CV1329 JCH, 2014 WL 6977805 (E.D. Mo.
Dec. 9, 2014), the Hartford policy contains the following contractual limitations provision: “[n]o
legal action of any kind may be filed against [Hartford]: ....2) more than three years after proof of
Disability must be filed, unless the law in the state where [Plaintiff] live[s] allows a longer
period of time.” The court found that in accordance with the Supreme Court’s decision in
Heimeshoff, the court must apply this limitations period if it is reasonable and there is no
controlling statute to the contrary. The court found that Mo.Rev.Stat. § 516.110(1) (a statute sets
a ten-year limitations period for an action upon any writing whether sealed or unsealed, for the
payment of money or property) is not a controlling statute to the contrary. The parties suggested
three different trigger dates under this standard. Defendants proposed first that the limitations



period began to run on November 21, 2007, which is the date Hartford provided to Plaintiff as
the date on which her proof of disability was due. In the alternative, Defendants suggested the
limitations period began to run on February 13, 2008, which was the final date Hartford
considered the evidence on which it based its termination decision. Plaintiff contended the
limitations period began to run on August 19, 2008, the date Hartford made its decision on
Mulholland’s appeal. The court found that there is no need to decide which of these dates is the
trigger date under the Hartford policy because even if the limitations period began to run on
August 19, 2008, it would have expired on August 19, 2011, and the complaint was not filed
until nearly two years after that date. The court found Plaintiff’s Complaint time barred under
the Hartford Policy’s applicable three-year limitations period.

NNNNNN.  Ninth Circuit

In Gillette v. Wilson Sonsini Grp. Welfare Ben. Plan, No. 3:14-CV-00222-BR, 2014 WL
5511337 (D. Or. Oct. 31, 2014), the court granted Defendants’ Motion to Dismiss Plaintiff’s
claims for breach of fiduciary duty for charging Plaintiff’s son excessive COBRA premiums
because of untimeliness and denied the pro se Plaintiff leave to file an amended complaint.

In Armstrong v. Hartford Life & Accident Ins. Co., No. 2:12-CV-02227-MCE, 2014 WL
5514183 (E.D. Cal. Oct. 30, 2014), the court found that Hartford met its burden of demonstrating
that Plaintiff’s lawsuit seeking payment of $250,000 in benefits under an ERISA-governed
accidental death and dismemberment policy was time-barred under the Plan’s enforceable three-
year contractual statute of limitations. The court rejected Plaintiff’s arguments that the three-
year limitations period runs from the final claim denial and that Hartford waived its right to
enforce the contractual limitations.

In Nelson v. Standard Ins. Co., 13CV188-WQH-MDD, 2014 WL 4244048 (S.D. Cal. Aug. 26,
2014), Standard moved for judgment on the pleadings on the plaintiff’s individual claim for
benefits pursuant to ERISA, 29 U.S.C. § 1132(a)(1)(B), arguing that it is time-barred based on a
contractual statute of limitations defense. The court rejected the plaintiff’s argument that
Standard waived this defense by not raising it in the Answer or in its two previous motions to
dismiss because the plaintiff was not prejudiced by the delay. Defendant contended that the
plaintiff’s cause of action accrued on February 16, 2011, which left the plaintiff only about 100
days to file suit. Standard offered no legal authority holding that a period of approximately 100
days constitutes a reasonable period in which to file suit in a case such as this one, where the



plan administrator had not issued a final decision prior to the expiration of the limitations period.
A protracted review process such as what is alleged in this case, may render a limitations
provision unreasonable. At this stage in the proceedings, the court could not determine that the
plaintiff’s cause of action accrued a reasonable time prior to May 30, 2011, the date on which
Standard contends that the contractual limitations period expired. Even if 100 days constitutes a
reasonable period in a case such as this, the court would be required to consider extrinsic
evidence to evaluate the plaintiff’s claim that equitable estoppel prevents assertion of the
contractual limitations provision by Standard, which is not permitted at this stage in the
proceedings. As such, the court denied the motion.

In Pizza v. Fin. Indus. Regulatory Auth., Inc., C-13-0688 MMC, 2014 WL 2450863 (N.D. Cal.
May 30, 2014), the plaintiff alleged a breach of ERISA’s fiduciary duty claim against his former
employer because he alleged that the employer gave him false information about his pension
benefits. The plaintiff accepted an offer of employment in December 2005, was given the option
to start work in December 2005 or January 2006, and chose to begin work in January 2006. He
alleged that at the time he accepted the job offer, the employer told him that his rights under the
pension plan would not be affected if he started work in January 2006. In July 2011, however,
the plaintiff was advised that because he started work in 2006, he was not entitled to full pension
benefits until he reached the age of 65, whereas if he had started in 2005, he would have been
entitled to full pension benefits at age 62. The court analyzed the applicable statute of
limitations which provides:

No action may be commenced under [ERISA] with respect to a fiduciary's breach of any
responsibility, duty, or obligation under this part, or with respect to a violation of this
part, after the earlier of—

(1) six years after (A) the date of the last action which constituted a part of the breach or
violation, or (B) in the case of an omission the latest date on which the fiduciary could
have cured the breach or violation, or

(2) three years after the earliest date on which the plaintiff had actual knowledge of the
breach or violation;

except that in the case of fraud or concealment, such action may be commenced not later
than six years after the date of discovery of such breach or violation.

29 U.S.C. 8 1113. The court found that the date of the last action which constituted a part of the
breach was January 3, 2006, the date on which the plaintiff first began to work for employer,
having relied on the statements made to him in December 2005 that the date he started work
would not affect his eligibility for full retirement benefits at age 62. As such, the claim for
breach of fiduciary duty had to be filed no later than January 3, 2012, i.e., six years after January



3, 2006. The court also found that the earliest date on which plaintiff had actual knowledge of
the breach was the date the plaintiff was advised that he was not entitled to full retirement
benefits until he turned 65, which, Plaintiff asserts, was on or about July 7, 2011. Under the test
set forth in § 1113(2), the plaintiff’s claim for breach of fiduciary duty had to be filed no later
than July 7, 2014, i.e., three years after July 7, 2011. Given that January 3, 2012 is “the earlier
of” said two deadlines, and given that the plaintiff filed his initial complaint on February 14,
2013, more than a year thereafter, his claim for breach of fiduciary duty is barred, in the absence
of plaintiff raising a triable issue of fact with respect to an exception to the statute of limitations.
The court found that the plaintiff failed to establish a triable issue regarding the statutory
exception of “fraud or concealment.”

OO0000O0. Eleventh Circuit

In Witt v. Metro. Life Ins. Co., No. 14-11349, F.3d___, 2014 WL 6655794 (11th Cir. Nov. 25,
2014), Plaintiff sought disability benefits from December 29, 2005 based on anterior cervical
fusion, a herniated lumbar disc, secondary asbestosis, coronary artery disease, and hypertension,
which MetLife paid until April 30, 1997. On May 22, 1997, MetLife terminated Plaintiff’s claim
effective May 1, 1997, for failure to provide adequate supporting medical records. The parties
could not locate a copy of the alleged termination letter that MetLife mailed to Plaintiff and
Plaintiff could not recall ever receiving this letter. Although Plaintiff stopped receiving benefits
in 1997, he did not challenge the termination of his benefits or make any inquiries of MetL.ife for
12 years. In 2009, Plaintiff retained an attorney who contacted MetL.ife about the status of
Plaintiff’s claim. On January 26, 2010, MetLife sent a letter to Plaintiff’s attorney characterizing
the request for benefits as an attempted revival of Plaintiff’s old claim, rather than a new claim
for benefits. MetL.ife stated that a review for benefits beyond May 22, 1997 would require
supporting medical documentation. The letter also told Plaintiff’s attorney to “submit evidence
of any abnormal clinical exam findings from the health care providers who treated your client
from May 1, 1997 through the date that you are claiming Disability benefits for your client. The
information provided should include office visit notes[,] objective test results and any other
relevant medical information which was not previously submitted for review.” A year later,
Plaintiff’s attorney sent MetLife a letter with10 documents in support of Plaintiff’s claim.
MetLife subsequently reviewed Plaintiff’s claim with the supporting documentation although its
legal department noted that it was 14 years outside of the ERISA timeframe. MetLife issued a
letter on March 21, 2011 upholding the termination of benefits and invited Plaintiff to appeal the
decision. On September 16, 2011, Plaintiff’s attorney notified MetLife that Plaintiff was
appealing the continued termination of his claim and MetLife granted him two extensions to file
supporting documentation. In a letter dated May 4, 2012, MetL.ife upheld its decision to leave



Plaintiff’s claim terminated, effective May 1, 1997. MetLife’s 2012 letter stated: “You have
exhausted your client’s administrative remedies under the plan, and no further appeal will be
considered,” and that Plaintiff has “the right to bring civil action under Section 502(a) of the
Employee Retirement Income Security Act of 1974.” MetLife’s letter did not assert a time-bar
or statute-of-limitations defense.

The 11™ Circuit noted the difficulty of determining the accrual date in this situation
where the defendant says it issued a formal denial letter and the plaintiff says he never received
the letter; although it is undisputed the defendant terminated benefits and did not pay the plaintiff
any benefits for 12 years. The court found that even assuming that Plaintiff did not receive
MetLife’s termination letter sent on May 22, 1997, MetLife’s conduct nonetheless demonstrated
a clear and continuing repudiation of Plaintiff’s rights by failing to provide him any monthly
benefits after April 30, 1997. The court further found that even if it were to require an entire
year of denied payments before holding MetLife’s nonpayment to constitute a “clear and
continuing” repudiation of Plaintiff’s rights, he would undoubtedly have had reason to know of
the repudiation at least by May 1, 1998, and the six-year statute of limitations expired by May 1,
2004, at the latest. Under the facts here, the court declined to decide the exact number of
missing monthly benefits payments that were required to put Plaintiff on notice that his claim
had been clearly repudiated and thus denied. In order to decide this case, the court held that after
the 12 months of nonpayment, Plaintiff could not have reasonably believed but that his claim had
been denied. The court rejected Plaintiff’s argument that the statute of limitations could not have
run on his cause of action because MetL.ife treated his claim for benefits after May 1, 1997 as a
new claim unaffected by its termination of his benefits on or before that date for failure to
support. The court found that MetLife conducted a courtesy review of a prior claim, not a “new”
claim, thus the statutory clock did not begin to run anew in 2012. Because Plaintiff brought this
action on June 14, 2012—more than 14 years after the commencement of the statutory period—
his claim is time-barred.

Lastly, Plaintiff argued that Defendants’ conduct waived the statute-of-limitations
defense because MetLife undertook to review Plaintiff’s 1997 claim, its 2012 denial letter did
not assert or mention MetLife’s statute-of-limitation defense, and MetLife’s 2012 denial letter
advised Plaintiff of his right to bring a civil action under § 502(a) of ERISA. The court found
that Plaintiff did not show waiver for several reasons: 1) the six-year statute of limitations had
already expired on Plaintiff’s legal claim before his attorney contacted MetLife in 2009 and
MetLife’s voluntary reconsideration of Plaintiff’s benefit claim cannot revive or resurrect that
already-time-barred claim; 2) Plaintiff can point to no document where MetL.ife expressly
waived its right to raise a statute-of-limitations defense; and 3) MetLife’s failure to raise the
timeliness defense in its letters during its 2009-2012 courtesy review did not establish that
MetL.ife had the requisite intent to waive the statute-of-limitations defense.






Statutory Damages & Notice Violations
PPPPPP. Second Circuit

Vangas v. Montefiore Med. Ctr., No. 11 CIV. 6722 ER, 2014 WL 5786720 (S.D.N.Y. Nov. 5,
2014) involved a matter alleging failure to properly notify of right to continue coverage under a
medical plan in violation of 29 U.S.C. 8 1166(a)(4)(A). The court found that although the
notification letter generated for Plaintiffs was improperly addressed because it did not use the
only “acceptable” abbreviation for Cornwall on Hudson, Defendant demonstrated that it fulfilled
its good faith obligation by following its standard operating procedures for the mailing of
COBRA natification letters and that Defendant used means reasonably calculated to reach
Plaintiffs, particularly because Plaintiffs received 18 other pieces of incorrectly addressed mail.

In Curran v. Aetna Life Ins. Co., 13-CV-00289 NSR, 2014 WL 1918711 (S.D.N.Y. May 12,
2014), the court ruled on the plaintiffs’ motion to amend the Complaint to add a claim for
sanctions under ERISA § 502(c) against TriNet for failing to furnish the latest copy of the
Summary Plan Description upon written request. The court found that the Plaintiffs adequately
alleged that it requested a copy of the SPD to the plan administrator and was not provided with a
copy. In so doing, the court found that Plaintiffs’ claim for statutory penalties under based §
502(c) on a failure to provide a copy of a document that the plan administrator was required to
produce under ERISA 104(b)(4) is not futile. Although Plaintiffs were in possession of the SPD,
ERISA § 104(b)(4) allows a participant or beneficiary to request a copy of the SPD at any time.
The same section of ERISA provides that the plan administrator must provide each plan
participant and beneficiary a copy of the SPD within a certain amount of time that he or she
becomes a participant or beneficiary. 29 U.S.C. 8 1024(b) (1). Therefore, the sections would be
contradictory if a plan administrator was not required, upon request, to provide a copy of the
SPD to a participant or beneficiary who may already possess the SPD because theoretically,
every participant or beneficiary should be in possession of the SPD by virtue of § 104(b)(1). The
failure to provide a copy of the SPD after a written request is made constitutes a violation of §
104(b)(4), whether or not the requestor was previously provided a copy of the SPD.

QQQQQQ. Fifth Circuit

In a per curiam decision in Murphy v. Verizon Comme 'ns, Inc., 13-11117, 2014 WL 5139239
(5th Cir. Oct. 14, 2014), the 5™ Circuit Court of Appeals affirmed the district court’s grant of
summary judgment in favor of the defendant pension plans. This suit arose from the November



2006 spin-off of Verizon Communications Inc.’s information services unit into a new
corporation called Idearc, Inc., which subsequently evolved into SuperMedia, Inc. In 2009,
several retirees whose pension benefits were transferred from Verizon pension plans to Idearc
pension plans as part of the spin-off brought a class action suit against Verizon, the Idearc (and
later the SuperMedia) pension plans, and the Verizon pension plans—asserting that defendants
breached of their duties to the plan during the spin-off and failed to turn over certain documents
and disclose certain information to the retirees.

The court determined that the retirees’ claims under ERISA Section 104(b)(4), 29 U.S.C.
§ 1024(b)(4), and ERISA Section 404(a)(1), 29 U.S.C. § 1104(a)(1), relating to defendants’
failure to produce certain documents, were properly dismissed under Rule 12(b)(6). The retirees
contended that the documents they sought from defendants, including investment guidelines, fall
under Section 104(b)(4)’s catch-all clause, i.e., that they constitute “other instruments under
which the plan is established or operated.” Noting that this circuit has not directly addressed the
scope of Section 104(b)(4)’s catch-all clause and the other circuits’ differing interpretations of
the clause, the court agreed with the majority of the circuits which have construed Section
104(b)(4)’s catch-all provision narrowly so as to apply only to formal legal documents that
govern a plan. As other courts have noted, such a construction is consistent with the plain
meaning of the term “instrument,” i.e.,“[a] written legal document that defines rights, duties,
entitlements, or liabilities, such as a statute, contract, will, promissory note, or share certificate.”
Moreover, the other documents specifically listed in Section 104(b)(4)—plan descriptions,
annual reports, terminal reports, bargaining agreements, trust agreements, and contracts—are all
formal documents that either provide plan participants and beneficiaries with notice of their
rights and obligations or are the foundational documents under which a plan is created and
governed. The court declined to decide that investment guidelines could, under certain
circumstances, constitute “other instruments” under Section 104(b)(4), but for this case the
retirees’ conclusorily alleged in their first amended complaint that the investment guidelines are
instruments under which the pension plan is established or operated, within the meaning of
ERISA Section 104(b)(4), and the court is not bound to accept as true a legal conclusion couched
as a factual allegation. The court explained that its holding is not inconsistent with that reached
in Faircloth, 91 F.3d 648, in which the 4™ Circuit determined that the investment policies at
issue constituted “other instruments” under Section 104(b)(4). The court also rejected to apply
Chevron deference to a Department of Labor (DOL) bulletin interpreting ERISA Section
404(a)(1)(D), which requires that “a fiduciary ... discharge his duties with respect to a plan ... in
accordance with the documents and instruments governing the plan” since the agency was
construing a different statute than the one at issue here. Because the retirees did not adequately
plead that the investment guidelines were mandatory, the court found that the district court did
not err in dismissing the Section 104(b)(4) claim.

With respect to the retirees’ challenge of the lower court’s conclusion that Section
404(a)(1) creates no additional disclosure obligations beyond those found in Section 104(b)(4),



the court noted that this court’s precedent confirms that Section 404(a)(1)’s fiduciary duty may
obligate at least responsive disclosure of relevant plan materials upon a specific request by a plan
member. However, the court determined that the retirees’ claim for disclosure pursuant to
Section 404(a)(1) is moot because they have already received all requested relief. In the
Amended Complaint, the retirees sought statutory damages for an alleged violation of Section
104(b)(4). For its alleged breach of fiduciary duty under Section 404(a)(1), however, the retirees
sought only equitable relief including injunctive relief ordering both Defendant Verizon EBC
and Defendant Idearc EBC to disclose the information and produce the documents each has in its
respective possession that is responsive to Plaintiffs’ request for information. Although statutory
damages may be available for a Section 404(a)(1) claim, the retirees’ did not seek damages for
this claim. Having sought only production of the requested documents as a remedy for its
Section 404(a)(1) claim, and conceding that they have received the requested documents, the
court found that the retirees have received all relief they sought for the alleged breach of
fiduciary duty. Since the claim is moot, the court declined to resolve any tension in the case law
regarding the extent of disclosure obligations under Section 404(a)(1).

RRRRRR. Sixth Circuit

In Butler v. United Healthcare of Tennessee, Inc., 13-6446,  F.3d __ , 2014 WL 4116478 (6th
Cir. Aug. 22, 2014), the 6" Circuit Court of Appeals affirmed the district court’s grant of health
insurance benefits under an ERISA plan run by United Healthcare but reversed a penalty award
against United. More than nine years ago, the plaintiff’s wife checked into a substance-abuse
treatment facility to obtain inpatient rehabilitation for her alcohol addiction. United denied
payment for the treatment on the grounds that it was not medically necessary. The plaintiff filed
suit and the district court held that United’s review of the claim was procedurally unreasonable.
It remanded the claim to United to conduct a “full and fair” review, instructing United to add the
letters from the wife’s treating physicians to the administrative record and to explain why it
disagreed with their opinions. However, rather than sending the information to a new physician
for a new review, United merely got a letter from its initial reviewing physician stating that to the
best of his knowledge he had reviewed the letters in his initial review and on re-review of the
letters his third opinion to deny treatment remained unchanged. Based on this, United moved for
summary judgment and the district court admonished United for attempting to relitigate whether
its procedures for review had been defective rather than following the order to conduct a full and
fair review afresh. The district court ordered United to allow plaintiff to submit additional
information to United before a decision is made; it should have a different doctor conduct the
independent external review; and it should explain why it disagreed with the medical opinions of
the wife’s treating physician and psychiatrist. United failed to take the directive and the



reviewers denied the claim. In doing so, they failed to explain their disagreement with (or even
mention) the letters from the wife’s treating physicians and failed to explain why her prior
unsuccessful outpatient treatment did not qualify her for residential rehabilitation under United’s
guideline. Treating this third try as a third strike, the district court found that United still had not
provided a full and fair review, that another remand would be futile, that the plaintiff was entitled
to the cost of the denied benefits plus prejudgment interest, and that the plaintiff was entitled to
$99,000 in penalties (29 U.S.C. § 1132(c)(1)(B)) because United did not provide him with its
residential-rehabilitation guideline until two years after he requested it. The Court affirmed the
district court’s award of benefits but disallowed the penalties because United was the claims
administrator, not the plan administrator, and these penalties can only be awarded against the
plan administrator. The Court also found that the penalties claim failed because the plaintiff did
not allege that United violated § 1132. Rather, the plaintiff claimed that United violated 29
C.F.R. 8 2560.503-1(g), a regulation that implements § 1133, not § 1132. The district court had
no authority to award 8 1132(c) damages for violations of the regulations implementing § 1133.

In Spiewacki v. Ford Motor Co.-UAW Ret. Bd. of Admin., 1:13-CV-01972, 2014 WL 1761955
(N.D. Ohio May 1, 2014), the district court declined to award the plan participant statutory
damages under 29 U.S.C. § 1132(c)(1) of $100 per day due to the Board’s failure to provide his
file and the plan documents within thirty days. Section 1132(c)(1) provides that: Any
administrator ... who fails or refuses to comply with a request for any information which such
administrator is required by this subchapter to furnish to a participant or beneficiary (unless such
failure or refusal results from matters reasonably beyond the control of the administrator) by
mailing the material requested to the last known address of the requesting participant or
beneficiary within 30 days after such request may in the court’s discretion be personally liable to
such participant or beneficiary in the amount of up to $100 a day from the date of such failure or
refusal, and the court may in its discretion order such other relief as it deems proper. The court
reasoned that when deciding whether a penalty is appropriate, courts often look for evidence of
bad faith or resulting prejudice, and in this case the administrator did not act in bad faith, and the
plaintiff was not prejudiced by the delay because he had ample time to review the documents
before filing the lawsuit. The plaintiff requested the documents on December 21, 2012 and they
were mailed out in full on February 12, 2013. The court found that the administrator did not
“fail or refuse” to furnish the requested material. Additionally, the court noted that the plaintiff
mailed the request during the holiday season.

SSSSSS. Eighth Circuit



In Cole v. Trinity Health Corp., No. 14-1408, F.3d___, 2014 WL 7012371 (8th Cir. Dec. 15,
2014), the 8™ Circuit Court of Appeals affirmed the district court’s denial of statutory damages
pursuant to 29U.S.C. § 1132(c)(1) for failing to meet the COBRA notification requirement set
forth in 29 U.S.C. 88 1163(2), 1166(a)(4)(A), (c). Plaintiff Bonnie Cole was a Trinity Health
employee and enrolled in her employer-sponsored group health plan with Blue Cross Blue Shield
of Michigan (“Blue Cross”), for which Trinity Health served as plan administrator. She stopped
working in June 2011 due to disability and began receiving disability payments. When Unum
stopped paying Cole’s long-term disability benefits in October 2011 (which it had been paying
under a reservation of rights), Cole’s employment termination date became retroactive to June
2011 but due to an error her termination was not processed when Unum denied her benefits.
Trinity Health eventually discovered its error and processed Cole’s termination in late April and
early May 2012 and deemed her benefits retroactively terminated January 1, 2012. However,
Trinity Health did not notify Cole that her and her family’s health care coverage had been
terminated. The Coles did not learn of the coverage termination until June 2012 when a medical
provider alerted them to their lack of coverage. Later that same month, Trinity Health sent
Plaintiffs notice that their coverage was terminated effective January 1, 2012. The Coles
obtained alternate health coverage retroactive to June 1, 2012 but had incurred $1,300 in denied
claims.

In denying statutory damages, the district court reasoned the Coles were not entitled to
actual damages because the amount of their unreimbursed medical bills from May 2012 was less
than the COBRA premiums they would have had to pay to maintain medical insurance. The
district court also reasoned the Coles were not entitled to statutory penalties because Trinity
Health acted in good faith, the Coles were not harmed or prejudiced by Trinity Health’s tardy
notice of their COBRA rights, and the Coles were provided continued medical coverage for
approximately eleven months after Cole’s termination of employment. The court rejected each
of the Plaintiffs’ arguments for how the district court made clearly erroneous findings of fact in
determining that the amount of the Coles” COBRA premiums would have exceeded their
damages and in deciding not to award statutory penalties. The court also disagreed with the
Coles contention that the 8" Circuit has repeatedly rejected a “prejudice and good faith” standard
for awarding statutory penalties. The court explained that although relevant, a defendant’s good
faith and the absence of harm do not preclude the imposition of a statutory penalty, a district
court may consider prejudice and good faith. The district court found that Trinity Health acted in
good faith and the Cole’s were not harmed or prejudiced by Trinity Health’s tardy notice of their
COBRA rights. Accordingly, the court affirmed the grant of summary judgment to Trinity
Health.



TTTTTT. Ninth Circuit

In Abiola v. ESA Mgmt., LLC, No. 13-CV-03496-JCS, 2014 WL 7149114 (N.D. Cal. Dec. 12,
2014), the Plaintiff alleged that Defendant failed to comply with 29 C.F.R. § 2520.104b-2,
which requires a “plan administrator of an employee benefit plan ... [to] furnish a copy of the
summary plan description and a statement of ERISA rights ... to each participant covered under
the plan ... and each beneficiary receiving benefits under a pension plan” within 90 days after the
employee becomes a participant in a plan covered by ERISA. The only evidence that was
presented of any benefit plan in this case was the evidence submitted by Defendant that it offered
two bonus plans while Plaintiff was employed. The court found that this undisputed evidence
shows that the bonus plans were not established for the purpose of paying any of the types of
benefits listed in 29 U.S.C. § 1002(1). Rather, the bonuses were paid to employees on account of
the work they performed and did not pay any deferred compensation. Consequently, the court
found, as a matter of law, that the bonus plans were neither employee welfare benefit plans nor
employee pension benefit plans and therefore not covered by ERISA.

In Legassie v. Raytheon Co. Employee Benefits Admin. Comm., 11-56108, 2014 WL 3766669
(9th Cir. Aug. 1, 2014), the 9" Circuit Court of Appeals affirmed the district court’s entry of
judgment against the plaintiff on his claims that Raytheon violated various ERISA notice and
disclosure provisions. The Court found Raytheon did not violate 29 U.S.C. § 1024(b)(1), which
requires the plan administrator to distribute a summary plan description every ten years, or every
five years if there is an amendment to the plan. But, even assuming that Raytheon violated 29
U.S.C. § 1024(b)(1) by failing to provide the required summary plan descriptions, there was no
allegation or evidence of any intentional misleading or trickery, or of any active concealment
warranting equitable relief.

UUUUUU. Tenth Circuit

In Anderson v. Cemex, Inc., No. 2:12-CV-00136-TC, 2014 WL 7370117, at *7-8 (D. Utah Dec.
29, 2014), Plaintiffs maintain they are entitled to recover civil penalties under 29 U.S.C. § 1132,
because in 2011 they requested documents and information about their benefits under the
Southwestern Plan and Defendants did not produce any documents or information. Defendants
explained that they did not have the materials to provide to Plaintiffs. Instead, all information
and records were transferred to Southwestern’s successor. Plaintiffs did not produce any



evidence showing that Defendants had access to but simply refused to produce the documents
and information. Because Defendants did not have what Plaintiffs requested, the court found that
the failure to produce the documents and information does not warrant an award of civil
penalties. In addition, Plaintiffs have not shown that they have suffered any harm or prejudice as
a result of Defendants’ failure to produce the documents and information. In the absence of
harm to Plaintiffs, the court declined to impose penalties.

VVVVVV. D.C. Circuit

In Marcin v. Reliance Standard Life Ins. Co., CV 13-1308 (ABJ), 2014 WL 2791238 (D.D.C.
June 20, 2014), the plan participant was impaired from work from renal cancer, portal vein
thrombosis, and ovarian disease. She filed a claim for long-term disability benefits, which
Reliance denied. She subsequently filed suit, seeking review of the denial of her benefits and
also seeking statutory penalties under ERISA Section 1132(c) against Reliance for not producing
“disability durational guidelines” and “claims guidelines” that Reliance allegedly relied upon
when it denied plaintiff’s claim. The defendants filed a motion to dismiss the statutory penalties
claim, which the court granted, finding that these penalties are not available for the non-
disclosure of the guidelines involved, and that, even if they were, the penalties are not available
against Reliance because it is not the plan administrator or plan sponsor under ERISA. The court
also rejected plaintiff’s argument that Reliance is the “de factor” plan administrator, relying on
D.C. Circuit law that a plan administrator be expressly identified by the terms of the instrument
under which the plan is operated, not by implication.



Stock Bonus Plans

WWWWWW. Eleventh Circuit

In Bacon v. Stiefel Labs., Inc., No. 13-13875, _ Fed.Appx.___, 2014 WL 5487996 (11th Cir.
Oct. 31, 2014), the 11" Circuit Court of Appeals reversed the judgment of the district court and
sustained the decision of the Plan Administrator—that plaintiff did exercise his “put” right and
did sell his shares of the Company stock. The Plan Administrator considered the single issue of
whether the plaintiff exercised his right to put his 25.386449 shares of SLI common stock that he
received as a distribution from the Employee Stock Bonus Plan (“ESBP”) to SLI. Plaintiff was a
participant in the ESBP, was eligible to receive a distribution of the Company’s stock in his Plan
account, and was eligible to exercise his “put” right to sell that stock to the Company. Plaintiff
submitted the old distribution election form electing to have a distribution of his shares sent to
his retirement account at Fidelity Investments. Plaintiff included with the form a handwritten
note indicating that he wanted to exercise his put right. Plaintiff also sent an email to a Company
employee the following day that asked her to confirm receipt of the paperwork he mailed for his
“election.” The company subsequently purchased his shares and sent payment to the plaintiff.
Prior to the plaintiff’s election, the Plan committee had established a procedure by which Plan
participants could exercise their “put” rights. The procedure involved submission of a
standardized Distribution Form which requested that the Plan distribute shares to the participant.
The participant would then endorse and notarize the stock certificates, or otherwise indicate by
an accompanying writing his intention to “put” the shares, and send them back to the Company.
As of January 1, 2009, however, the committee rolled out a new procedure, using an Auto—Put
Form that eliminated the need for mailing back and forth the stock certificates. The single form
allowed a participant to simultaneously request both a distribution and a “put” or sale of his
shares. Because the events relevant in this case occurred in January and February 2009, the
Auto—Put procedures were applicable. The court found that although the plaintiff did not
execute the Auto—Put Form which was being used at the time to accomplish a simultaneous
distribution of Company stock to a participant and an exercise by the participant of his “put”
right to sell the stock to the Company, the overwhelming evidence in the administrative record
reflects that the substance of the actions contemplated by the Auto—Put Form did occur in this
case. By executing and submitting the Distribution Form, plaintiff requested a distribution of the
Company’s stock in his account. By submitting simultaneously his handwritten letter requesting
that his stock be “put” for sale to the Company, plaintiff was in substance exercising his “put”
right to sell the stock to the Company and authorizing the Plan Administrator to take the steps
necessary to accomplish same. Following those instructions from the plaintiff, the Company
implemented the sale of stock and made payment to him, which he accepted. The court rejected
the plaintiff’s argument on appeal that the only way the “put” right could be exercised is by
signing the Auto—Put Form since no provision of the Plan itself or of any authorized rules with



respect to the Plan requires that the exercise of a “put” right be accomplished solely by executing
the Auto—Put Form. Nor is there any other evidence in the record indicating that execution of the
Auto—Put Form is the only way to exercise the “put” right. The court found that even if there
were any ambiguity in that regard, the Plan Administrator had full discretion to interpret the
terms and provisions of the Plan, and her decision interpreted the Plan not to require such strict
compliance with formalities.

Subrogation/Reimbursement Claims

XXXXXX.  Third Circuit

In Bd. of Trustees of the Nat. Elevator Indus. Health Benefit Plan v. McLaughlin, 14-1308,
__Fed.Appx.___, 2014 WL 4852096 (3d Cir. Oct. 1, 2014), the 3" Circuit Court of Appeals
affirmed the order of the District Court granting summary judgment in favor of the Board of
Trustees of the National Elevator Industry Health Benefit Plan (the “Board”) on the Board’s
claim for reimbursement of money paid by the National Elevator Industry Health Benefit Plan
(the “Plan”) toward McLaughlin’s medical expenses. In January 2009, McLaughlin was injured
in an ATV accident, and the Plan thereafter paid approximately $47,590.24 in medical benefits
on his behalf. McLaughlin filed and settled personal injury claims against a third party. The
Plan language includes a right to first reimbursement out of any recovery. “Acceptance of
benefits from the Plan for an injury or illness by a covered person, without any further action by
the Plan and/or the covered person, constitutes an agreement that any amounts recovered from
another party by award, judgment, settlement or otherwise, and regardless of how the proceeds
are characterized, will promptly be applied first to reimburse the Plan in full for benefits
advanced by the Plan due to the injury or illness ....” The Plan also provides that it “reserves the
right to make all decisions with respect to its rights of subrogation and recovery,” and that it “has
the right to treat any benefits provided as an advance and to deduct such amounts from future
benefits to which the covered person or an immediate covered family member may otherwise be
entitled until the amount due the Plan has been satisfied.” The Plan brought suit against
McLaughlin pursuant to ERISA § 502(a)(3), 29 U.S.C. § 1132(a)(3) and McLaughlin filed a
counterclaim, alleging that after the tort claims settled, the Plan unlawfully refused to pay
medical expenses for himself and his family unrelated to the ATV accident. The parties filed
cross motions for summary judgment, and, on January 24, 2014, the District Court granted
summary judgment to the Board. The Court concluded, and the 3 Circuit agreed, that the Board
successfully established that the language of the Plan gave rise to an “equitable lien by
agreement,” recognized by the Supreme Court as an equitable remedy under ERISA § 502(a)(3)
in Sereboff v. Mid Atl. Med. Servs, Inc., 547 U.S. 356 (2006). The court also determined that



New Jersey’s Collateral Source Statute (the “NJCSS”), N.J. Stat. Ann. § 2A:15-97, which
McLaughlin argued prohibited him from recovering medical expenses from the third party, was
pre-empted by ERISA and that, in any event, the language of the Plan controlled. The court
rejected McLaughlin’s argument that the District Court erred in concluding that the Plan had an
equitable lien against his tort recovery because there was no nexus between the funds received
by him (which excluded compensation for medical expenses) and the funds expended by the Plan
(which were solely for medical expenses) because the language of the Plan plainly does not limit
the Plan’s ability to recover its expenditures for medical expenses to an award for medical
expenses only, instead granting the Plan a right to reimbursement “regardless of how the
proceeds are characterized.”

YYYYYY. Fourth Circuit

In Unum Life Ins. Co. of Am. v. Pittman, No. CIV. WDQ-14-1442, 2014 WL 6835676 (D. Md.
Dec. 2, 2014), the magistrate judge recommended that the district court grant in part and deny in
part Unum’s motion for default judgment against a long-term disability participant who Unum
overpaid benefits as a result of a Social Security Disability Insurance award. The court found
that Sereboff, rather than Knudson, controls in this case: Unum seeks to recover specific funds
(Defendant’s LTD payments) and identifies the specific portion to which it is entitled (the
amount of LTD benefits it overpaid while Defendant was receiving Social Security disability
benefits and LTD benefits at the same time). Although Unum did not identify a specific
financial account that Defendant’s Social Security disability benefits were deposited into, or
prove that they are still in his possession, the court found that Unum is not required to do so.
The court noted that the 4™ Circuit has not addressed Sereboff’s application in the overpayment
context. Because ERISA permits fiduciaries only to bring actions for equitable relief, the court
recommended that Unum’s Motion for Default Judgment as to Count I (breach of contract) be
denied, but the Motion as to Count Il (unjust enrichment) be granted.

In Unum Life Ins. Co. of Am. v. Wilson, No. ELH-14-1585, 2014 WL 5797712 (D. Md. Nov. 6,
2014), the court granted Unum’s Motion for Entry of Default Judgment against Defendant for
failing to reimburse Unum an amount in long-term disability benefits it overpaid as a result of
Defendant’s receipt of SSDI and pension benefits. Defendant signed a Disability Payment
Options/Reimbursement Agreement as a participant in a group long-term disability plan offered
by her employer and the plan offsets other income benefits received by a claimant.



277777 Sixth Circuit

In Shumpert v. Gen. Motors Life & Disability Benefits Program for Hourly Employees, No. 2:12-
CV-14786, 2014 WL 5817009 (E.D. Mich. Nov. 10, 2014), the disability claimant signed a
Reimbursement Agreement prior to receiving Social Security Disability Insurance benefits and
subsequently received SSDI benefits which retroactively offset disability benefits paid by the
Plan. The court granted Defendant’s motion for repayment of benefits in the amount of
$30,325.14 whether or not Plaintiff is still in possession of the funds.

In Weigandt v. Farm Bureau Gen. Ins. Co. of Michigan, 14-12078, 2014 WL 5092905 (E.D.
Mich. Oct. 9, 2014), the court denied a motion to dismiss for want of subject matter jurisdiction
where Plaintiff, who was injured in a car crash, filed this lawsuit to establish which of two
sources is responsible to pay her medical costs—her ERISA-governed employee benefit plan or
her no-fault insurer—and to enjoin her benefit plan from seeking reimbursement from any
recovery that does not compensate her for those medical expenses. The court rejected
Defendant’s argument that the Plaintiff seeks only “legal” relief unavailable under ERISA.

Bd. of Trustees v. Moore, 1:13-CV-477, 2014 WL 4909917 (S.D. Ohio Sept. 30, 2014) (involved
an action seeking reimbursement of Plan healthcare expenditures from Defendants’ third-party
personal injury settlement. The court found in favor of the Plan and determined as ineffectual,
Defendants attempt to exclude the Plan’s subrogation interest in the settlement with the state
court defendants.

AAAAAAA. Seventh Circuit

In Smith v. Walmart Stores, Inc. Associates Health & Welfare Plan, 2:14-CV-00118-LJM, 2014
WL 5089295 (S.D. Ind. Oct. 9, 2014), the court converted a motion to dismiss for failure to
exhaust administrative remedies into a motion for summary judgment in favor of the Plan on a
reimbursement claim. The court found that the plaintiff was too late in notifying the Plan
Administrator of his disability (which would have waived the reimbursement requirement) and
relied on Heimeshoff to support the proposition that a plan can contract for a limitations period
and the one-year deadline to inform the Plan Administrator of disability was not unreasonable.



Cent. States, Se. & Sw. Areas Health & Welfare Fund v. Lewis, 11 C 4845, 2014 WL 4923512
(N.D. Ill. Sept. 30, 2014) (finding in favor of Health and Welfare Fund in action seeking
reimbursement of medical expenses from Defendants’ tort settlement from the plan participant
and her attorney, determining that the Fund could maintain an “equitable lien by agreement”
against the attorney since the equitable lien by agreement was created as soon as the settlement
proceeds were received by the attorney, as the participant’s agent, and regardless of whether the
attorney and plan participant already dissipated the settlement funds).

In Holzmeyer v. Walgreen Income Prot. Plan for Pharmacists & Registered Nurses, 1:12-CV-
01737-SEB, 2014 WL 4636384 (S.D. Ind. Sept. 16, 2014), the Plan brought a counterclaim
against the plaintiff (long-term disability claimant) under 29 U.S.C. § 1132(a)(3) for
reimbursement of an overpayment of LTD benefits due to the receipt of SSDI benefits. The
plaintiff argued that Sereboff v. Mid Atlantic Medical Services, Inc., 547 U.S. 356 (2006)
required that to enforce an equitable lien by agreement, the funds sought by the trustee have to be
“specifically identifiable” and “within the possession and control” of the beneficiaries. The
plaintiff also relied on the 9™ Circuit decision in Bilyeu v. Morgan Stanley Long Term Disability
Plan, 683 F.3d 1083 (9th Cir. 2012) which read Sereboff as establishing a three-part test,
requiring not only the existence of a promise to reimburse, but the agreement’s identification of a
specific fund apart from the beneficiary’s general assets which is under the “possession and
control” of the beneficiary. The court disagreed with the plaintiff and found that 7" Circuit case
law, rather than the reasoning of the 9" Circuit, is controlling here. Specifically, in Gutta v.
Standard Select Trust Insurance Plans, 530 F.3d 614 (7th Cir. 2008), the 7™ Circuit held that a
counterclaim under 29 U.S.C. § 1132(a)(3) for reimbursement of overpayment was cognizable
under Sereboff as the enforcement of an “equitable lien by agreement” where the beneficiary had
agreed under the plan to reimburse the employer for any amount received because of disability
under any group insurance coverage. Although the defendant sought reimbursement for SSDI
overpayments rather than proceeds from a separate group insurance policy, the court found this
difference immaterial and concluded that the fact that the trustee identified Social Security
benefits as the source of the overpayment suffices. The court granted summary judgment in
favor of the Plan on its counterclaim.

BBBBBBB. Ninth Circuit



In Knapp v. Cardinale, C-12-05076-RMW, 2014 WL 4949522 (N.D. Cal. Oct. 2, 2014) involved
a matter by a profit sharing plan trustee and participant under ERISA § 502(a)(3) against a state
judgment creditor. The court granted a motion to refer the matter to Bankruptcy Court for
determination as to whether the funds contained within the plan are part of the participant’s
bankruptcy estate.

In Mull v. Motion Picture Indus. Health Plan, LA CV 12-06693-VBF, 2014 WL 4854548 (C.D.
Cal. Sept. 30, 2014), the court found that the reimbursement/recoupment provision which the
Plan enforced is contained only in the Summary Plan Description (“SPD”’) and not in any
document which constitutes “the plan,” and thus is not legally enforceable.

CCCCCCC. Tenth Circuit

In Daily v. Hewlett Packard Co., No. 13-CV-02502-CMA-CBS, 2014 WL 5489085 (D. Colo.
Oct. 29, 2014), Plaintiff suffered disabling injuries in a car accident, received short- and long-
term disability benefits from her employee benefit plan, and subsequently received disability
benefits from the Social Security Administration, as well as a $750,000 settlement from the
third-party tortfeasor for these same injuries. The court granted Defendants” Motion for
Summary Judgment on its reimbursement claim because the employee benefits plan provides
that employees cannot “double recover” and Plaintiff signed a “Right of Reimbursement” form,
which provided that: ... In return for payment of these benefits, if the payments for the same
illness or injury are received, I acknowledge I am obligated to reimburse the plan... The
requirement to reimburse the plan applies no matter how the recovery is characterized.... |
understand that my employer or the plan’s Claims Processor has the right to collect overpayment
as specified in the plan, including but not limited to, the right to reduce future benefit payments.”

Shields v. JPMorgan Chase Bank, NA, No. 14-2060-JAR, 2014 WL 5488440 (D. Kan. Oct. 29,
2014) (granting Prudential’s motion to amend its answer to assert a counterclaim for an
overpayment of benefits based on plaintiff’s and his minor children’s receipt of Social Security
benefits, finding that Prudential’s amendment is not the result of undue delay, bad faith, or
dilatory tactics because it discovered the overpayment of benefits well after it filed its answer to
plaintiff’s amended complaint and brought it to the court’s attention at the August 28, 2014
scheduling conference, nor will the amendment result in prejudice because discovery has not
closed and discovery is not needed to determine whether plaintiff has been overpaid).



DDDDDDD. Eleventh Circuit

In Unum Life Ins. Co. of Am. v. Pawloski, No. 8:13-CV-2290-T-36 MAP, 2014 WL 6686327
(M.D. Fla. Nov. 26, 2014), the court granted summary judgment in favor of Unum in claim for
reimbursement, where Defendant received a Workers’ Compensation settlement which caused an
overpayment of long-term disability benefits. The court found that even if Defendant already
used or otherwise dissipated the specific funds he received from his settlement, this would not
defeat Unum’s claim, since to do so under these circumstances would “set a dangerous
precedent” by permitting a plan participant to “decline to deduct any amount for other future
benefits and then [to] spend all money received, knowing that he would not be held responsible
for any overpayment if the funds were dissipated.”

In Bd. of Trustees of Nat. Elevator Indus. Health Ben. Plan v. Montanile, No. 14-11678,
__Fed.Appx.__, 2014 WL 6657049 (11th Cir. Nov. 25, 2014), the 11" Circuit Court of Appeals
affirmed the district court’s grant of summary judgment in the amount of $121,044.02 in favor of
Plaintiff-appellee Board of Trustees of the National Elevator Industry (“NEI”’) Health Benefit
Plan (the “Board”) in its lawsuit against Defendant-Plan Participant, for reimbursement of the
medical expenses the Plan paid on behalf of Defendant after Defendant received a settlement
from a third-party tortfeasor for injuries he suffered in an accident. The NEI Summary Plan
Description (“SPD”) set forth the Plan’s rights to subrogation and first-recovery reimbursement
as follows:

The Plan’s Right of Recovery

The Plan has the right to recover benefits advanced by the Plan to a covered person for
expenses or losses caused by another party....

Amounts that have been recovered by a covered person from another party are assets of
the Plan by virtue of the Plan’s subrogation interest and are not distributable to any
person or entity without the Plan’s written release of its subrogation interest....

The Plan’s right of recovery also applies if benefits are advanced by the Plan to an
individual on behalf of an injured covered person or to the covered person’s assignee.

The Plan’s Right of Reimbursement

The Plan has a right to first reimbursement out of any recovery. Acceptance of benefits
from the Plan for an injury or illness by a covered person, without any further action by



the Plan and/or the covered person, constitutes an agreement that any amounts recovered
from another party by award, judgment, settlement or otherwise, and regardless of how
the proceeds are characterized, will promptly be applied first to reimburse the Plan in full
for benefits advanced by the Plan due to the injury or illness and without reduction for
attorneys’ fees, costs, expenses or damages claimed by the covered person, and
regardless of whether the covered person is made whole or recovers only part of his/her
damages.

The applicable Trust Agreement and the Bargaining Agreement did not have a similar provision.
On appeal, Defendant argued that the district court erred in finding that the Board could impose
an equitable lien on the settlement funds because the funds had been spent or dissipated.
However, this argument was foreclosed by the court’s recent holding in AirTran Airways, Inc. v.
Elem, 767 F.3d 1192 (11th Cir. 2014) (where equitable lien immediately attached to settlement
funds where a plan provision’s unambiguous terms gave the plan a first-priority claim to all
payments made by a third party, a plan participant’s dissipation of the funds thus could not
destroy the lien that attached before the dissipation).

As an alternative argument, Defendant contended that the NEI SPD is not a governing
Plan document and thus its terms are not enforceable as part of the Plan. The court explained
that the U.S. Supreme Court’s decision in Amara only precludes courts from enforcing summary
plan descriptions, pursuant to 8§ 1132(a)(1), where the terms of that summary conflict with the
terms specified in other, governing plan documents. However, the Amara Court had no occasion
to consider whether the terms of a summary plan description are enforceable where it is the only
document that specifies the basis on which payments are made to and from the plan, as required
by 8 1102(b). The court explained that Amara left open the possibility that terms in SPDs may,
at times, be enforced, even though they are not always enforceable. Here, the NEI Summary
Plan Document does not conflict with any preexisting plan documents that set out the rights of
the parties because no other written instrument specifies the benefits and obligations of Plan
participants. The terms specified in the SPD are enforceable, pursuant to § 1132(a)(3), because
no other document lays out the rights and obligations of plan participants and the Trust
Agreement contemplated the rights and obligations would be set forth in a separate document.

Lastly, the court rejected Defendant’s argument that, even if an SPD theoretically could
serve both as a written instrument that sets forth the Plan’s terms and a summary plan
description, the Trust Agreement constituted the sole governing Plan document and the terms
found only in the SPD are not enforceable. The court explained that enforceable plan terms may
be found in more than one document. In this case, the Trust Agreement states that the Trustees
will establish the “detailed basis on which payment of benefits is to be made” in “the Plan of
Welfare Benefits.” Although the SPD does not carry the title contemplated by the Trust
Agreement, it serves the precise function as that proposed for the “Plan of Welfare Benefits.”
Furthermore, if the enforceable terms of the Plan were limited to those found in the Trust
Agreement, there would be no governing document that specifies Plan participants’ rights or



obligations regarding benefits and Plan participants would be barred from enforcing their rights
under the straight-forward provisions of 8§ 1132(a)(1). The court held that the SPD constitutes a
written instrument that sets out enforceable terms of the plan. Accordingly, pursuant to §
1132(a)(3), the Board could enforce the subrogation interest found only in the SPD.

In Airtran Airways, Inc. v. Elem, 13-11738, F.3d __, 2014 WL 4694776 (11th Cir. Sept. 23,
2014), the 11" Circuit determined that, under 29 U.S.C. § 1132(a)(3), an employee welfare
benefit plan may recover medical costs it spent on behalf of a beneficiary after she and her
attorney conspired to hide and disburse settlement funds she received after a car accident. The
court found that AirTran sought an equitable remedy: enforce its equitable lien over
“specifically identifiable funds” that the beneficiary “had in her possession.” According to the
plain terms of the plan, the settlement funds constitute the specifically identifiable funds over
which AirTran had a lien. Unlike the settlement funds in Knudson, the beneficiary here
possessed the funds. Once she possessed those funds, the equitable lien by agreement attached
to them, making them “specifically identifiable.” The dissent took the position of the Ninth
Circuit (Bilyeu) and concluded that AirTran cannot collect what it is owed because it has not
traced the settlement funds after the beneficiary divided them with her attorney. However, the
majority reasoned that it matters not whether the settlement funds have since been disbursed or
commingled with other funds because in Sereboff, the Supreme Court made clear that AirTran
need not trace the settlement fund back to AirTran to enforce its equitable lien by agreement.
Other circuits have also concluded that property to which the lien attached may be converted into
other property without affecting the efficacy of the lien. See Funk v. CIGNA Grp. Ins., 648 F.3d
182 (3d Cir. 2011); Cent. States, Se. & Sw. Areas Health & Welfare Fund v. Lewis, 745 F.3d 283
(7th Cir.2014); Thurber v. Aetna Life Ins. Co., 712 F.3d 654 (2d Cir. 2013); Cusson v. Liberty
Life Assurance Co. of Boston, 592 F.3d 215 (1st Cir. 2010); Longaberger Co. v. Kolt, 586 F.3d
459 (6th Cir. 2009); Popowski v. Parrott, 461 F.3d 1367 (11th Cir. 2006). The 11" Circuit
joined those circuit courts and concluded that, even though the beneficiary willfully refused to
abide by the terms of the AirTran plan, her dereliction as a constructive trustee could not destroy
the lien that attached before she divided the funds with her attorney, rejecting the argument that
AirTran may take only the remaining $4,500 of settlement funds left in the escrow account. The
court also determined that, under Harris Trust, AirTran could recover from the attorney and his
firm; that AIG continued to qualify as a “responsible party” under the plan even after funding the
$475,000 portion of the settlement; that AirTran could enforce the lien even if it did not disclose
the plan terms to the beneficiary because she accepted the benefits and is bound by the terms of
the plan unless she was prejudiced by AirTran’s failure to disclose them, which she was not; and
that AirTran can sue to enforce its right to reimbursement even though it contracted with the plan
administrator to provide healthcare services since it funded those services. The court affirmed
the fee award against the defendants, finding that “we rarely see such a textbook example of ‘bad
faith’.”



Venue

EEEEEEE. Third Circuit

In Thomas v. Prudential Ins. Co. of Am., CIV.A. 14-2774, 2014 WL 4637467 (E.D. Pa. Sept. 17,
2014), the court denied Prudential’s motion to transfer venue from the Eastern District of
Pennsylvania to either the District of New Jersey or to the Eastern District of Virginia pursuant
to 28 U.S.C. § 1404(a). The court found that there is no doubt that Prudential may be found in
this district. The plaintiff is a resident of Chesapeake, Virginia and worked in that state for
FDGM, Inc., the Plan sponsor and administrator. Prudential is incorporated in New Jersey and
headquartered in the city of Newark in that state. Prudential conceded it has a post office box in
Philadelphia in this district. The letter from a Prudential Appeals Specialist, which denied the
plaintiff’s long-term disability benefits, was sent from Philadelphia. Since the plaintiff has
chosen the Eastern District of Pennsylvania to litigate this matter and at least one operative fact
occurred in this forum, the court found that the other factors do not support a transfer of venue.
This action will be decided on the administrative record with very little discovery, including one
witness who will likely be deposed by telephone. Thus, the convenience of witnesses and the
location of records is of little, if any, relevance. The court also noted that having an action of this
kind filed in the Eastern District of Pennsylvania was clearly foreseen by Prudential since the
letter denying benefits was sent from Philadelphia.

FFFFFFF.  Fourth Circuit

In Griffith v. MetLife Grp., Inc., No. CA 3:14-2088-MBS, 2014 WL 5488421 (D.S.C. Oct. 29,
2014), the ERISA-governed dental policy at issue advises the participants that claims for benefits
may be brought in state court. The court found that neither the policy language nor ERISA
deprives MetL.ife of its right to remove the action to federal court.

GGGGGGG. Sixth Circuit



In Smith v. Aegon Companies Pension Plan, 13-5492, F.3d__ , 2014 WL 5125633 (6th Cir.
Oct. 14, 2014), the 6™ Circuit Court of Appeals affirmed the district court’s dismissal of the
plaintiff’s claims without prejudice because of improper venue, enforcing the Pension Plan’s
venue provision. In 2007, the AEGON Board of Directors amended the Plan to add a “venue
provision.” The provision states: “Restriction on Venue. A participant or Beneficiary shall only
bring an action in connection with the Plan in Federal District Court in Cedar Rapids, lowa.”
After the district court dismissed the Smith | complaint, he filed suit against the AEGON
Companies Pension Plan in the U.S. District Court for the Western District of Kentucky. The
district court dismissed the complaint without prejudice under Rule 12(b)(6) because of the
Plan’s venue selection clause, and Smith appealed. The Secretary of Labor filed an amicus brief
taking the position that venue selection clauses are incompatible with ERISA. The court
declined to afford either Chevron or Skidmore deference to the Secretary’s “regulation by
amicus” in this case. Because it concluded that the venue selection clause is enforceable and
applies to Smith’s claims, the court did not opine whether 29 U.S.C. § 1132(e)(2) permits venue
in the U.S. District Court for the Western District of Kentucky.

Reviewing the enforceability of a forum selection clause de novo, the court found that the
Plan amendment to add the venue selection clause was valid even thought it was added seven
years after the plaintiff’s benefit claim commenced, noting that the Supreme Court has
recognized the validity of forum selection clauses even when those clauses were not the product
of an arms-length transaction (Carnival Cruise Lines v. Shute, 499 U.S. 585, 595 (1991)
(enforcing a forum selection clause contained on the back of a cruise ticket)). The court rejected
the plaintiff’s argument in the alternative that the Plan document under which he retired should
control his case because the 6™ Circuit follows the “clear repudiation rule,” under which a cause
of action accrues and the plaintiff’s claims did not accrue until 2011—after the venue selection
clause was added—when the AEGON Pension Plan informed him that it was reducing his
payments. The court noted that a majority of courts that have considered this question have
upheld the validity of venue selection clauses in ERISA-governed plans. Specifically, these
courts reasoned that if Congress had wanted to prevent private parties from waiving ERISA’s
venue provision, Congress could have specifically prohibited such action. The court rejected the
argument that the venue provision inhibits ready access to federal courts since it provides for
venue in a federal court. And other ERISA policies are furthered by venue selection clauses:
limiting claims to one federal district encourages uniformity in the decisions interpreting that
plan, which furthers ERISA’s goal of enabling employers to establish a uniform administrative
scheme so that plans are not subject to different legal obligations in different States. The cost to
employees of one plan’s being subject to the varying pronouncements of federal district courts
around the country would also undermine ERISA’s goal of providing a low-cost administration
of employee benefit plans. The court also found that AEGON’s venue selection clause does not
conflict with ERISA’s venue provision and that the venue selection clause does not violate 29
U.S.C. § 1110(a), which states, “any provision in an agreement or instrument which purports to
relieve a fiduciary from responsibility or liability for any responsibility, obligation, or duty under



this part shall be void as against public policy.” Finally, the court found that the district court did
not abuse its discretion in dismissing the case instead of transferring it.

In Wright v. PNC Fin. Servs. Grp., Inc., 13-15291, 2014 WL 5147518 (E.D. Mich. Oct. 14,
2014), the court denied Plaintiff’s Motion to Decline Supplemental Jurisdiction and to Remand
to Genesee County where ERISA claim and defendants had been dismissed, but where the court
believed that such dismissal was for purposes of forum manipulation.

HHHHHHH. Seventh Circuit

In Mroch v. Sedgwick Claims Mgmt. Servs., Inc., No. 14-CV-4087, 2014 WL 7005003 (N.D. IlI.
Dec. 10, 2014), the court enforced a long-term disability plan’s forum-selection clause which
required the Plaintiff to file suit in the U.S. District Court for the Eastern District of Missouri.
The court noted that the vast majority of courts have found similar forum-selection clauses valid.
And, ERISA’s venue provision is permissive and not mandatory. The court found that in this
case, the public-interest factors do not provide extraordinary circumstances weighing against
transfer. As such, the court granted Defendants’ Motion to Transfer the case pursuant to 28
U.S.C. § 1404(a).

11111, Ninth Circuit

In Finley v. N. Ca. Carpenters Pension Trust Fund Trustees, 2:13-CV-1132-GEB-EFB, 2014
WL 4631689 (E.D. Cal. Sept. 15, 2014), the defendants moved to dismiss this action pursuant to
FRCP 12(b)(3), arguing the Eastern District of California is an improper venue under ERISA’s
venue statute. ERISA’s venue provision permits an action to be filed in the district where the
plan is administered, where the breach took place, or where a defendant resides or may be found.
29 U.S.C. 8 1332(e) (2). A defendant may be “found” in any district in which personal
jurisdiction may be properly asserted. Where the defendant’s contacts with the forum are
“substantial” or “continuous and systematic,” there is a sufficient connection between the
defendant and the forum to support personal jurisdiction over claims that are unrelated to
defendant’s contacts with the forum. However, where the defendant’s contacts with the forum
are less pervasive, a court must evaluate the nature and quality of the defendant’s contacts with



the forum in relation to the plaintiff’s claim. The defendants argued that this court is not a
proper venue because the Pension Fund is administered in the Northern District of California; at
the time of this action defendants were located in the Northern District; the Pension Fund resides
in the Northern District; contributions are paid to the Pension Fund in the Northern District; and
plaintiff earned his last pension credits performing work in the Northern District. The
defendants also contended that the Pension Fund does not have sufficient minimum contacts with
the Eastern District of California to make it a proper venue for this action because they have not
undertaken any activity that promotes business in the Eastern District, the Pension Fund does not
solicit or make sales in the Eastern District, nor does it maintain a bank account in the East
District. Additionally, while employers might perform work in the Eastern District and thereby
incur contribution obligations, all contributions are paid to the Pension Fund’s office in the
Northern District. The court found that it is irrelevant that contributions are mailed or sent to the
Northern District. The Pension fund receives contributions from unions and its members for
work that is performed in the Eastern District. Accordingly, the first part of the personal
jurisdiction inquiry is satisfied. As for the second part, the plaintiff asserts that he worked and
earned pension credits in the Eastern District of California, specifically in Sacramento, between
the years of 1997 and 1998. He challenges calculation of pension credits that include those
earned in this district. Thus, plaintiff’s claim arises out of defendants’ forum-related activities.
Since the defendants placed themselves in a fiduciary position which included collecting
contributions from the forum, and sending benefits to the forum, the fund must have anticipated
the same type of claim plaintiff now alleges. The court determined that exercising jurisdiction is
reasonable and therefore defendants may be “found” in this district for purposes of 29 U.S.C. §
1132(e)(2) and denied defendants’ motion.

JJJJJJJ. Tenth Circuit

In Pipeline Indus. Ben. Fund v. Bill Hawk, Inc., No. 14-CV-0217-CVE-FHM, 2014 WL 5419323
(N.D. Okla. Oct. 23, 2014), a matter concerning non-payment of contributions to benefit plans
based in Oklahoma, the court granted Defendants’ Motion to Dismiss based on lack of personal
jurisdiction. The court found that they met their burden to show that it would be unduly
burdensome to require them to defend against Plaintiffs’ claims in this Court, where there is little
or no connection between the actions of the Defendants in their capacity as ERISA fiduciaries
and Oklahoma, the parties with the strongest interest in collecting unpaid contributions are not
located in Oklahoma, and the bulk of discovery will occur outside of Oklahoma.



KKKKKKK. D.C. Circuit

In Brown v. SunTrust Banks, Inc., CV 14-1090 (RMC), __ F. Supp.2d ___, 2014 WL 4352560
(D.D.C. Sept. 3, 2014), the defendants moved pursuant to 28 U.S.C. 8§ 1404(a) to the transfer the
case to the Northern District of Georgia, where two substantially identical cases have been in
litigation for the past three years. Plaintiffs are four Virginia residents who are participants in
the SunTrust Banks Inc. 401(k) Plan (Plan). They allege claims of breach of fiduciary duty, self-
dealing, and prohibited transactions against the defendants and seek to bring suit as a class action
on behalf of all similarly situated participants. The Plan has over 39,000 participants, and the
class is composed of thousands of people who reside in numerous locations. SunTrust is
headquartered and maintains its principal place of business in Atlanta, Georgia. SunTrust is the
“sponsor” of the 401(k) Plan and the Plan Committee is the sole named fiduciary of the Plan as
well as the “administrator” responsible for day-to-day operations. The Plan Committee holds its
meetings at the SunTrust headquarters in Atlanta, and the Plan’s records are held there. Of the
nineteen individuals named as Defendants here, only two lived and worked outside of Atlanta;
the two who did not live and work in Atlanta regularly traveled there to conduct business. All but
five currently reside within the jurisdiction of the U.S. District Court for the Northern District of
Georgia; none of them resides in the District of Columbia. Because the Plan is administered in
Atlanta, the alleged breaches of fiduciary duty at issue in this lawsuit occurred there. Plaintiffs’
counsel, who has an office in the District of Columbia, previously filed two lawsuits in the
Northern District of Georgia against these same Defendants and included the claims brought in
this suit. The court found that the public and private interest factors weigh in favor of transfer
and granted the defendants motion.



Withdrawal Liability & Unpaid Benefit Contributions

LLLLLLL. Second Circuit

In Bricklayers Ins. & Welfare Fund v. Sukhmany Constr., Inc., No. 13-CV-6803 ILG SMG, 2014
WL 7335667 (E.D.N.Y. Dec. 22, 2014), the court denied Defendants” motion to vacate a default
judgment assessing damages of unpaid contributions and remittances that Defendants had agreed
to provide to Plaintiffs pursuant to a collective bargaining agreement, statutory damages, interest,
and costs. Defendants alleged that they were never properly served with process. The court
determined that it was entirely proper for Plaintiffs to follow the rules of the CBA and serve the
summonses, Complaint, and motion for default judgment in this action on the address
Defendants listed therein. Defendants had actual notice that they were not fulfilling their
obligations to the Plans because they were not making payments as the CBA required. There is
no question as to whether they are liable, and their alleged failure to receive documents
informing them of Plaintiffs’ intent to seek redress for that liability before this Court was of their
own making.

Trustees of the New City Dist. Council of Carpenters Pension Fund v. Integrated Structures
Corp., No. 13-4621-CV, 2014 WL 6980430 (2d Cir. Dec. 11, 2014) involved an arbitration
award against Integrated and the Francis A. Lee Company (“FALC”) for unpaid contributions to
the Funds, pursuant to a collective bargaining agreement with the Union. In the district court,
Plaintiffs sought confirmation of an arbitration award against Integrated, and, in an amended
complaint, additionally sought to hold Integrated liable for an arbitration award against FALC,
which was confirmed in a default judgment. The district court entered judgment against
Integrated in the amount of $159,687.88, arising out of the arbitration award against FALC, on
the theory that Integrated is the alter ego of FALC. On appeal, Integrated argued that the district
court erred in holding that it is the alter ego of FALC and therefore liable for the arbitration
award against FALC. The “alter ego” inquiry depends on “the totality of the facts.” The
analysis “focuses on commonality of (i) management, (ii) business purpose, (iii) operations, (iVv)
equipment, (v) customers, and (vi) supervision and ownership.” The district court found alter
ego status on the basis of three primary factors: (1) commonalities between Integrated and FALC
as parallel companies, (2) Integrated as the “disguised continuance” of FALC after FALC ceased
operations, and (3) “anti-union animus” on the part of Francis Lee, the owner of Integrated and
FALC. The court found that while the record certainly contained evidence of a substantial
overlap in management and operations, there was also evidence that the two companies were
separate, independent entities. The record was not so one-sided as to preclude a reasonable
factfinder from holding in Integrated’s favor. By finding animus, the district court prematurely



resolved an important issue of fact against the party opposing summary judgment. The court
vacated the judgment of the district court to the extent it was based on the finding that Integrated
was the alter ego of FALC and remanded for further proceedings.

In Trustees of Plumbers Local Union No. 1 Welfare Fund v. Bass Plumbing & Heating Corp.,
No. 13-CV-06797 ERK VMS, 2014 WL 6886107 (E.D.N.Y. Dec. 8, 2014), the court granted the
Fund’s motion for summary judgment seeking unpaid fringe contributions from Defendants.

The court found that Defendants were bound by the terms of two CBAs and they did not provide
adequate notice to the Union about either their termination from the Association or their desire to
abrogate the Agreements. The court explained that even if a letter from a multiemployer
association to a union could be considered a proper form of notice of an employer’s withdrawal
from the bargaining unit, the Association’s one-sentence notification that Defendants’
membership had been terminated falls short of the standard for “unequivocal” notice of
withdrawal from the Agreements.

In Div. 1181 Amalgamated Transit Union - New York Employees Pension Fund v. New York City
Dep't of Educ., No. 13-CV-9112 PKC, 2014 WL 6647368 (S.D.N.Y. Nov. 24, 2014), the court
reconsidered its previous determination and found that the joint employer doctrine, as applied to
impose an obligation to contribute on an employer through 29 U.S.C. 8 1392(a)(2), does not
apply to the Department of Education for purposes of withdrawal liability under ERISA and the
MPPAA. The court also found Plaintiffs’ claim for withdrawal liability premised on the theory
that the Department of Education was an alter ego of the Department of Education Contractors
survives.

MMMMMMM. Third Circuit

In New Jersey Carpenters Pension Fund v. Hous. Auth. & Urban Dev. Agency of the City of Atl.
City, No. CIV.A. 12-2229 JBS/A, 2014 WL 7205331 (D.N.J. Dec. 17, 2014), the court addressed
the issue as to whether Defendants constitute employers subject to withdrawal liability, as
contemplated by the MPPAA, 29 U.S.C. 8 1381, and whether, if so, an agreement existed by and
between the parties sufficient to trigger Defendants’ liability for a withdrawal penalty associated
with Atlantic City Improvement Corporation’s (ACIC) termination of Local 1578’s employment.
The court granted in part the Fund’s motion for summary judgment and denied Defendants’
motion for summary judgment in its entirety, entering judgment for Plaintiff. The court
explained that it need not engage in any protracted inquiry concerning whether the employers



constitute alter egos, nor whether such entities remain under common control. Rather, as the
signatory of, and true obligor under, a 1994 agreement, Atlantic City Housing Authority
(ACHA) clearly falls within the ambit of a statutory employer for the purposes of withdrawal
liability. The 1994 agreement provides for the payment by ACHA of “all” fringe benefits. Even
affording Defendants all reasonable inferences, such provision connotes a clear obligation to
make pension contributions, particularly when juxtaposed with Defendants’ admission that
ACHA remitted such sums to the Fund for more than a decade and for as long as Local 1578
provided carpenters to ACIC for ACHA’s work.

In Int’l Union of Painters & Allied Trades Dist. Council 711 Health & Welfare v. Cobra Const.,
No. CIV.A. 13-CV-07495, 2014 WL 6611160 (D.N.J. Nov. 21, 2014), the court denied
Plaintiffs’ motion for default judgment where the court determined that Plaintiffs failed to submit
the CBAs covering the full period for which they seek damages, or sufficient evidence
demonstrating that Defendant agreed to abide by the terms of the CBAs, such that the court
cannot adequately evaluate the amount of damages that may be owed.

Einhorn v. DiMedio Lime Co., No. CIV. 13-3634 RBK/JS, 2014 WL 5816695 (D.N.J. Nov. 10,
2014) (granting judgment in favor of the Plaintiff in the amount of $1,087,026.23, the full
withdrawal liability owed as determined by the Fund, and awarding interest due, liquidated
damages, and attorney’s fees and costs incurred by Plaintiff in conjunction with this litigation).

NNNNNNN. Fourth Circuit

In W. Virginia Carpenters Benefit Trust v. First Const. Corp., No. 2:14-CV-15425, 2014 WL
6390311 (S.D.W. Va. Nov. 17, 2014), where Plaintiffs alleged that First Construction failed to
remit required contributions and fringe benefit contributions and failed to answer the Complaint
or the Motion for Default Judgment despite proper service, the court directed the Clerk to enter
default judgment in favor of the Plaintiffs in the amount of $80,280.35, plus post judgment
interest.

OO0000O0O0. Sixth Circuit



In Trustees of the Laborers’ Dist. Counsil & Contractors’ Pension Fund v. Massie, No. 2:14-
CV-102, 2014 WL 6909463 (S.D. Ohio Dec. 8, 2014), Plaintiffs alleged that Defendant, an
individual, owned one hundred percent of the outstanding shares of a company that executed a
collective bargaining agreement that required another entity to submit contributions to the
pension fund administered by Plaintiffs. Plaintiffs further asserted that the entity withdrew from
the pension plan and thereby incurred withdrawal liability. Defendant failed to appear in the
action so Plaintiffs filed a motion for default judgment. The court denied default judgment to
Plaintiffs, because although Defendant can be held individually liable as a sole proprietor,
Plaintiffs did not present any evidence that Defendant actually acted as a landlord and collected
rent from the companies. Applying FRCP 55(b) (2), which permits a court to conduct hearings in
certain circumstances, the court calendared an evidentiary hearing to determine whether
Defendant actually operated as a sole proprietor.

In Orrand v. Deer Creek Excavating, LLC, No. 2:13-CV-1121, 2014 WL 6751641 (S.D. Ohio
Dec. 1, 2014), a suit seeking injunctive and monetary relief in connection with Defendant’s
alleged failure to make required reports and contributions to the plans, the court awarded
$15,342.10 in unpaid contributions from November 1, 2012 through April 30, 2013 pursuant to
29 U.S.C. § 1132(9)(2)(A); $4,753.56 in interest, calculated to November 15, 2014, plus $7.57
per day thereafter, so long as the judgment remains unpaid pursuant to 29 U.S.C. §
1132(9)(2)(B); $4,753.56 in liquidated damages, calculated to November 15, 2014, plus $7.57
per day thereafter, so long as the judgment remains unpaid pursuant to 29 U.S.C. §
1132(g)(2)(C); court costs in the amount of $400.00 pursuant to 29 U.S.C. § 1132(g)(2)(D);
reasonable attorney’s fees pursuant to 29 U.S.C. § 1132(g) (2)(D); and injunctive relief pursuant
to 29 U.S.C. § 1132(g)(2)(E), including a mandatory injunction directing Deer Creek to comply
with its contribution and audit obligations under the various agreements as set forth in more
detail in the Complaint.

In Trustees of Painting Indus. Ins. Fund v. Glass Fabricators, Inc., No. 1:14-CV-00313, 2014
WL 6685224 (N.D. Ohio Nov. 25, 2014), a matter involving delinquent contributions, the court
denied Plaintiffs’ motion for summary judgment where Plaintiffs’ audit was done by the funds’
Administrative Manager, but where the audit’s figures were not supported by any calculations or
underlying data that could be double-checked.

In Trustees of Painting Indus. Ins. Fund v. Glass Fabricators, Inc., No. 1:14-CV-00313, 2014
WL 5878201 (N.D. Ohio Nov. 12, 201), a suit brought by Trustees of pension plans against
Defendant for delinquent employer contributions to employee benefit funds, the court denied
State Auto’s motion to intervene as liability insurance carrier for Defendant because its motion,



brought just as dispositive motion practice was closing and two months before trial was
scheduled to begin, was untimely.

PPPPPPP. Seventh Circuit

In Trustees of Chicago Painters & Decorators Pension Fund v. NGM Servinces, Inc., No. 14 C
5701, 2014 WL 7330939 (N.D. Ill. Dec. 22, 2014), the Plaintiffs-Trustees filed a complaint
against Defendant seeking an order declaring NGM to be a successor or alter ego of the now
bankrupt Geno's Decorating, Inc. and an order requiring NGM to submit all necessary books and
records to the Funds’ accountant for the purpose of determining whether or not NGM is in
compliance with its purported obligation to the Funds. The Funds moved for judgment on the
pleadings and for an audit pursuant to Federal Rule of Civil Procedure 12(c). The court denied
the Funds’ motion. The court explained why judgment on the pleadings, for the plaintiff, is
rarely appropriate given the factual inquiries necessary to determine successor or alter ego
liability. The court found that the Funds here have not presented sufficient undisputed facts for
the court to make a determination on the question of successor or alter ego liability.

In Hancock v. Illinois Cent. Sweeping LLC, No. 13 C 857, _ F.Supp.3d___, 2014 WL 5822627
(N.D. Ill. Nov. 10, 2014), the trustees of a multiemployer health and welfare fund covering the
unionized workers of Illinois Central Sweeping LLC (“ICS”), a street sweeping company,
brought suit against ICS seeking payment for allegedly delinquent contributions between
October 2006 and December 2011, plus interest, liquidated damages, attorney fees, and various
other sums. ICS counterclaimed, seeking recompense for alleged overpayments that it made in
the same timeframe. Plaintiffs moved for summary judgment on ICS’s counterclaims and for
partial summary judgment on their claims. The court granted summary judgment as to the 158
weeks’ uncontested liability for underpayments (63 to the Welfare Fund, 95 to the Pension
Fund); the unpaid interest, and 10% liquidated damages on the undisputed late payments; and the
auditor fees. But, the court denied summary judgment as to all of Plaintiffs’ other underpayment
claims and both of ICS’s counterclaims.

ICS argued that it owes no contributions to the Pension Fund for weeks in which the
employee worked less than two full days. In denying the trustees’ motion on this claim, the
court found that on the summary judgment record, a reasonable factfinder could conclude that
the conduct of Plaintiffs and their auditor was misleading and that ICS’s detrimental reliance on
that conduct in making benefit payments was reasonable, and thereby find for ICS on its estoppel
defense. With respect to the claim for liquidated damages on the delinquent contributions paid



before suit was filed, the trust agreements provide that the purpose of the liquidated damages
provision is “to compensate the Trust Fund for the additional administrative costs and burdens
imposed by delinquency or untimely payment of contributions,” and that the higher 20% rate
kicks in “should there be further delay in payment that necessitates the filing of a lawsuit.”
Arguably, ICS’s failure to pay interest or penalties (at the 10% rate) on the delinquent
contributions before a suit is filed would be an initial delay in payment, not a further delay. A
reasonable factfinder could conclude that the only payments that are delayed (from their original
due date to the audit date), and then further delayed (from the audit to the lawsuit), are the
contributions themselves. As such, the court denied summary judgment as to whether the 20%
liquidated damages rate applies to the tardy payments in 2010 and 2011 and determined that
whether Plaintiffs can recover additional liquidated damages must await trial.

With respect to the counterclaims, ICS rested its restitution claim on a theory of unjust
enrichment. The court rejected Plaintiffs’ argument that the Pension Fund could not have been
unjustly enriched by ICS’s overpayments because the fund entered those mistaken contributions
into its participant tracking computer database and determined the participant’s pension credits
based on the contribution weeks entered into the Database. The court explained that whether
Plaintiffs have been unjustly enriched has nothing to do with its bookkeeping. “By Plaintiffs’
argument, every litigant (not just in ERISA cases) could avoid a finding of unjust enrichment
simply by entering ill-gotten gains into a spreadsheet. That cannot possibly be the law.” The
court denied Plaintiffs summary judgment on this counterclaim and advised that ICS will have
the burden at trial of proving that Plaintiffs were unjustly enriched. The court also reserved for
trial the issue of whether ICS paid too high a contribution rate to the Welfare Fund and, if so,
whether Plaintiffs were unjustly enriched by the overpayments.

Midwest Operating Engineers Welfare Fund v. Cnty. of Mercer, No. 14-2436, 2014 WL 5821795
(N.D. Ill. Nov. 10, 2014) (in matter where employee welfare benefit plan brought suit against
Defendants seeking delinquent payments on behalf of two bargaining unit employees under two
collective bargaining agreements, finding that the CBAs have lapsed and the Court does not have
subject matter jurisdiction to hear this claim and granting motion to dismiss).

Laborers’ Pension Fund v. W.R. Weis Co., Inc., No. 13 C 6698, 2014 WL 5488387 (N.D. IlI.
Oct. 30, 2014) (granting summary judgment to the Fund, holding that a prospective increase in
the amount of installment payments is within the ambit of the “pay now, dispute later” rule,
which makes clear that payment must begin immediately and is not suspended during a challenge
to the payments via arbitration).



Bd. of Trustees of the Auto. Mechanics’ Local No. 701 Union & Industry Welfare Fund v. Beland
& Wiegers Enterprises, Inc., No. 13 CV 1611, 2014 WL 5475291 (N.D. Ill. Oct. 29, 2014)
(noting Seventh Circuit rule that where an individual (1) owns the property on which a
withdrawing employer conducts its operations, (2) leases the property to the withdrawing
employer, and (3) owns the withdrawing employer, then that individual is personally liable for
the payment of withdrawal liability incurred by the withdrawing employer; granting Plaintiff’s
Motion for Reconsideration denying summary judgment against one individual defendant who
(1) owns the property on which B & W conducted its operations, (2) leased the property to B &
W, and (3) owns B & W).

Miller v. JanLab, Inc., No. 1:13-CV-282, 2014 WL 5465448 (N.D. Ind. Oct. 28, 2014) (in matter
by Fund and its Trustees against JanLab to recover withdrawal liability, denying Motion to
Intervene filed under FRCP 24(a)(2) and (b) by Longe Enterprises Corporation, who purchased
JanLab’s assets in September 2012, because it met only one of the four criteria required under
Rule 24(a)(2) for intervention of right).

Tharp v. Catron Interior Sys., Inc., 1:12-CV-01870-TWPDML, 2014 WL 5285946 (S.D. Ind.
Oct. 15, 2014) (in matter where the court granted Plaintiff Trust Funds’ and Union’s motion to
compel employer to allow Plaintiffs to complete a payroll audit for the period of January 1, 2011
through December 31, 2011 in order to recover any delinquent contributions and deductions,
rejecting employer’s argument that the court’s consideration of an agreement as governing one
of the named Plaintiff Trust Funds resulted in manifest error, and denying motion for
reconsideration of the ruling on summary judgment).

In Russ v. S. Water Mkt., Inc., 13-3613, _ F.3d___, 2014 WL 5176658 (7th Cir. Oct. 15, 2014),
the 7" Circuit Court of Appeals reversed and remanded the district court’s decision entering
judgment in favor of the employer in a suit brought by multi-employer pension and welfare
funds to require the employer to make delinquent contributions. South Water Market and Local
703 of the Teamsters Union had a collective bargaining agreement that ran from 2004 through
April 30, 2007 and subsequently “shook hands” on an extended agreement. Michael Abramson,
South Water Market’s bargaining representative, was supposed to write up the agreed terms and
send them to the Union, but he did not, claiming to have trouble with his notes. Howard
Murdoch, the Union’s president, sent Abramson a document with the terms that Murdoch’s notes
said had been agreed. Abramson did not reply but South Water Market did begin paying the
wages, and making the pension and welfare contributions, specified in Murdoch’s text. Murdoch
also sent the document to the pension and welfare funds, telling them that South Water Market
had agreed to its terms. The funds submitted bills calculated according to those terms. South



Water Market paid them until August 2009. At the end of July 2009 a warehouse driver retired.
This driver had received higher wages and larger fringe-benefit contributions than workers in
another classification. After the driver retired, South Water Market refused to provide more than
one of its workers with the wages and fringe benefits of the driver classification even though it
arguably had agreed to provide these benefits to two workers. South Water Market’s defense is
that it never agreed to the terms that Murdoch drafted, and the district judge agreed with South
Water Market because Abramson never signed Murdoch’s draft and did not convey assent in any
other way, such as by return email. The court determined that the fundamental problem with the
district court’s approach is that the Labor Management Relations Act makes a written agreement
essential to participation in a pension or welfare plan, 29 U.S.C. § 186(c)(5)(B), and ERISA
provides that multi-employer pension and welfare funds can enforce these agreements as written.
South Water Market did not contend that it wants to drop out of the pension and welfare plans, or
that it did withdraw in September 2007. Thus, the April 2008 document is the indispensable
written agreement because the 2004 agreement expired by its own terms in 2007 and the parties
formally terminated it. Nothing remains except the April 2008 document. The court determined
that if South Water Market is to participate at all, those are the only available terms. More than
that: performance under a proposal is one means of giving assent to be bound. The court
remanded for calculation of how much South Water Market owes under the April 2008
document and entry of a judgment in that amount.

QQQQQQAQ. Eighth Circuit

In Mackey v. Edde Const., LLC, No. 14-CV-922 SRN/SER, 2014 WL 6454003 (D. Minn. Nov.
17, 2014), Defendant failed to comply with the court’s order to produce records sufficient to
permit Plaintiffs to complete the requested audit. The court awarded sanctions against Defendant
in the form of a $50,000 lump sum compliance fine, payable to Plaintiffs within 30 days unless
the contempt is purged by Defendant’s compliance with the July 21, 2014 Order, and attorneys’
fees and costs incurred by Plaintiffs for bringing the instant motion.

Mackey v. Sterling Sys. Inc., No. 14-CV-02040 MJD/TNL, 2014 WL 5810334 (D. Minn. Nov. 7,
2014) (granting Plaintiff’s Motion for Entry of a Default Money Judgment, finding that Sterling
Systems and Jones are in default and the Funds are entitled to entry of judgment, Sterling
Systems is liable to the Funds in the amount of $14,783.49 for unpaid contributions and
liquidated damages for the months of April 2014 through June 2014, Jones is liable to the Funds
in the amount of $15.24 for unpaid contributions and liquidated damages for the months of April



2014 through June 2014, and Sterling Systems and Jones are jointly and severally liable to the
Funds in the amount of $2,017.66 for attorneys’ fees and costs).

Bd. of Trustees of Carpenters Fringe Ben. Funds of Illinois ex rel. Ambrose v. Southside
Concrete, Inc., No. C13-1016, 2014 WL 5791558 (N.D. lowa Nov. 6, 2014) (in matter seeking
unpaid fringe benefit contributions where non-party Custom Concrete Designs, Inc. entered into
a CBA that required it to pay monthly fringe benefit contributions to the Funds; where Custom
was solely owned by Scott McAtee and his wife, Jeni McAtee, and was in the business of
concrete construction; where Defendant Southside Concrete, Inc. was later incorporated and is
solely owned by Scott McAtee and Jeni McAtee, and is also engaged in the business of concrete
construction; finding that Southside is the alter ego of Custom and is liable for contributions,
payment of interest, costs and attorneys’ fees, owed by Custom to the Funds).

In Kern v. Goebel Fixture Co., 13-3185,  F.3d __ , 2014 WL 4238559 (8th Cir. Aug. 28,
2014), involving an action to collect unpaid benefit contributions, the 8" Circuit Court of
Appeals considered a matter of first impression: whether the NLRB’s primary jurisdiction
deprives a district court of jurisdiction to consider the merits of a trustee’s ERISA § 515 claim.
ERISA § 515, 29 U.S.C. § 1145 provides: Every employer who is obligated to make
contributions to a multiemployer plan under the terms of the plan or under the terms of a
collectively bargained agreement shall, to the extent not inconsistent with law, make such
contributions in accordance with the terms and conditions of such plan or such agreement.
Another ERISA provision, 29 U.S.C. § 1132(e)(1), gives federal courts jurisdiction over suits by
plan trustees to recover contributions owed under § 515. On appeal, the defendant-employer
argued that the NLRB’s primary jurisdiction to decide representational issues deprived the
district court of jurisdiction to consider the merits of the Trustees’ § 515 claim. The 8™ Circuit
concluded that the district court properly dismissed the contractual claim on the merits as the
remedy provided by § 515 is limited to the collection of promised contributions and does not
confer jurisdiction on district courts to determine whether an employer’s unilateral decision to
refuse to make contributions constitutes a violation of the NLRA. Moreover, an employer’s
contractual commitment in a CBA to make employee benefit contributions to an ERISA plan
need not be based upon union membership or be limited by NLRA representational principles.
An employer may—and in some cases must—agree to make contributions on behalf of
employees who are not members of the union. Thus, if a trustee’s claim for ERISA plan
contributions relates to contract interpretation, as it does in this case, the district courts have the
ability to decide the issue even if the issue relates to a determination of the collective bargaining
unit. The court concluded that the district court properly dismissed the contractual claim on the
merits.



RRRRRRR. Ninth Circuit

In Bd. of Trustees v. Charles B. Harding Constr., Inc., No. C-14-1140 EMC, 2014 WL 7206890,
at (N.D. Cal. Dec. 18, 2014), the court granted the Trust Fund’s motion for default judgment in
the amount of $81,208.95, attorneys’ fees in the amount of $12,102.50, and costs in the amount
of $3,005.66. The court also granted the Trust Fund’s request for injunctive relief, and ordered
Harding Construction to permit an auditor designated by the Board to enter upon its premises
during business hours, and at a reasonable time or times, to examine and copy books, records,
papers or reports of Harding Construction to determine whether it is making full and prompt
payment of all sums required to be paid to the Trust Funds.

In Trustees of Operating Engineers Pension Trust v. Peek Const. Co., No. 2:12-CV-333-JAD-
CWH, 2014 WL 7176630 (D. Nev. Dec. 16, 2014), Plaintiffs—the trustees of various multi-
employer, fringe-benefit trust funds—brought suit against Peek Construction Company and its
principal to recover unpaid contributions and related interest, fees, and costs. A default was
entered against the Company after its counsel withdrew and the Company failed to retain a new
attorney to represent it. Plaintiffs moved for a $154,578.89 default judgment against the
Company. The court noted that the Ninth Circuit disfavors default judgments against single
parties in multi-defendant cases where liability is jointly and severally sought and claims against
other parties remain pending. Because Plaintiffs seek to hold the Company and its principal
jointly and severally liable for misappropriation of trust assets and breach of contract, and the
claims against the principal—though now stayed due to bankruptcy—remain pending, the court
denied the motion for default judgment against the Company without prejudice.

In Trustees of the U.A. Local 393Pension Fund v. Pierce, No. C-14-00738-RMW (HRL), 2014
WL 6481873, at *1 (N.D. Cal. Nov. 18, 2014), a suit to recover unpaid contributions owed by
defendant employer Richard Alan Pierce (doing business as Pierce Plumbing), the court awarded
default judgment in the amount of $77,354.74, which includes the amount of principal
contributions owed, plus liquidated damages, attorney’s fees, and costs.

In Auto. Indus. Pension Trust Fund v. Tractor Equip. Sales, Inc., No. 13-CV-03703-WHO,
__F.Supp.3d___, 2014 WL 5810336 (N.D. Cal. Nov. 7, 2014), the court considered whether a
fund may enforce the withdrawal liability against three rental properties because they constitute a
“trade or business” under the controlled group theory as defined by 29 U.S.C. § 1301(b)(1).
Defendants Steven and Rena Van Tuyl owned three residential properties that they leased to



third parties. They also owned a controlling interest in Defendant Tractor Equipment Sales, Inc.
(“TES”), which participated in Plaintiff Automotive Industries Pension Trust Fund, a
multiemployer pension plan as defined under 29 U.S.C. § 1002(37)(A). TES withdrew from the
Fund in 2010, triggering withdrawal liability that remained unpaid. Applying the basic
framework in Bd. of Trustees of W. Conference of Teamsters Pension Trust Fund v. Lafrenz, 837
F.2d 892 (9th Cir.1988) and Carpenters Pension Trust Fund for N. California v. Lindquist, No.
10-03386-SC, 2011 WL 2884850 (N.D. Cal. July 19, 2011), aff'd, 491 Fed.Appx. 830 (9th Cir.
2012) for making section 1301(b)(1) determinations, the court found that the Van Tuyls’ leasing
activities do not rise to the level of a trade or business within the meaning of section 1301(b)(1).
Congress’s purpose in enacting section 1301(b)(1) is to prevent the controlling group from
avoiding withdrawal liability by shifting corporate assets into other business ventures under its
control. Property leases between two commonly-controlled entities constitute a trade or business
but the mere ownership of property, without more, is insufficient to trigger controlled group
liability under section 1301(b). Applying this framework to the instant case, the court found that
a factfinder could not reasonably conclude that the Van Tuyls’ leasing activities rise to the level
of a trade or business under section 1301(b)(1). Throughout the period of TES’s participation in
the Fund, two of the three properties were leased to a single, continuous tenant, while the other
property was either used as the Van Tuyls’ own vacation home or was leased to friends and
family. The Van Tuyls spent minimal time maintaining or managing the properties except to
deposit the rent they received, they considered two of the properties to be passive property
holdings, and their leasing of the third property to be a charitable donation. Although an
“economic relationship” is not required, the court found that there is no evidence of any
economic relationship between any of the three properties and TES. Further, the court could find
no case in which leasing activities as limited as the Van Tuyls’ were found to have constituted a
trade or business under section 1301(b)(1) where there was no economic relationship between
the leased property and the withdrawing employer. The court also found that the Van Tuyls did
not waive their right to contest the issue of controlled group liability by failing to initiate
arbitration. While the Ninth Circuit has not yet directly addressed the issue, several other circuit
courts have held that the issue of whether a defendant is an employer within the meaning of
section 1301(b)(1) is a matter for the court to decide, not the arbitrator.

Bd. of Trustees of the Laborers Health & Welfare Trust Fund for N. California v. Montes Bros.
Constr., No. C-14-1324 EMC, 2014 WL 5768580, at *1-2 (N.D. Cal. Nov. 5, 2014) (granting
Plaintiffs’ Motion for Default Judgment and ordering: (1) a monetary judgment in the amount of
$44,978.43 for delinquent trust fund contributions, liquidated damages, and interest, (2) an award
of reasonable attorney’s fees in the amount of $3,442.50 for 11.75 hours on this case at the rates
charged by the attorneys and paralegals ($345 per hour for two attorneys, $290 per hour for the
other two attorneys, and $145 per hour for the two paralegals), (3) an order directing Defendant
to submit to an audit of their books and records, and (4) an order enjoining Defendant to timely



submit all required monthly contributions and contribution reports in accordance with the
Agreements).

Bd. of Trustees of Laborers Health & Welfare Trust Fund for N. California v. Torres, No. C-12-
02633 DMR, 2014 WL 5692462 (N.D. Cal. Nov. 4, 2014) (recommending grant of motion for
default judgment against Defendant Rene Amilcar Torres, an individual dba Vector Engineering
Contractors Inc., for unpaid employee fringe benefit contributions and related interest and
liquidated damages, and attorneys’ fees and costs, finding that under the Eitel factors: 1)
Plaintiffs will suffer great prejudice if the court does not enter a default judgment because
Plaintiffs are otherwise likely to be “without other recourse for recovery;” 2) the SAC
sufficiently pleads the elements of a violation of 29 U.S.C. § 11452 by alleging that Defendant is
an employer obligated under the collective bargaining agreement to make contributions to the
Trust Funds but failed to do so in accordance with the terms of that agreement; 3) Plaintiffs are
likely to prevail on the merits of the Section 1145 claim; 4) the total sum of actual and statutory
damages, interest, attorneys’ fees, and costs that Plaintiffs seek to recover is supported by the
evidence, tailored to Defendant’s alleged misconduct, and properly calculated; and 5) Defendant
has not appeared in this action, nor contested any of Plaintiffs’ material facts, and there is
nothing that suggests Defendant defaulted due to excusable neglect).

SSSSSSS. D.C. Circuit

Serv. Employees Int’l Union Nat'l Industry Pension Fund v. Bristol Manor Healthcare Ctr., Inc.,
No. CV 12-1904 (RC), __F. Supp. 3d___, 2014 WL 5470471 (D.D.C. Oct. 29, 2014) is a matter
where the Fund and its Trustees brought suit under ERISA and the LMRA to collect unpaid
contributions, interest, liquidated damages, and audit documents allegedly owed by Defendant,
Bristol Manor Healthcare Center, Inc. (“Bristol Manor™), in violation of the applicable collective
bargaining and trust agreements. The court denied the Fund’s motion for default judgment and
vacated the second entry of default that Plaintiffs filed when Bristol Manor failed to respond to
the amended complaint. Under Federal Rule of Civil Procedure 55(c), a district court has
discretion to vacate the entry of default only for “good cause,” and courts in this Circuit consider
three criteria when determining whether such cause exists: (1) if the default was willful; (2) if
setting aside the default would prejudice the plaintiff; and (3) if the defendant has presented a
meritorious defense.

Bristol Manor argued that it received no advanced notice that Plaintiffs would seek
default judgment, that it responded immediately once it learned of Plaintiffs’ intentions, and that



it was reasonable not to file an answer or otherwise respond sooner due to ongoing settlement
negotiations between the parties and Plaintiffs’ failure to seek default judgment following the
entry of default in the past. In addition, evidence provided by Plaintiffs suggests that they never
gave Bristol Manor a deadline on which a response was required or they would move for default
judgment. The court found that Plaintiffs’ past lack of diligence in pursuing default judgment
while the parties were engaged in negotiations created a reasonable basis for Bristol Manor to
wait before filing a response, even though doing so was clearly in violation of the Federal Rules
of Civil Procedure. Further, Plaintiffs never provided Bristol Manor with a specific deadline by
which it had to respond, and when Plaintiffs eventually did move for default judgment, Bristol
Manor promptly took action to protect its rights by retaining local counsel and presenting a
defense. As such, the court found no “willfulness” because Bristol Manor acted in “good faith”
when it failed to file an answer in reliance on Plaintiffs’ past decision not to seek default
judgment, as well as the ongoing settlement negotiations between the parties.

Plaintiffs argued that they will suffer prejudice in the form of being forced to spend more
time and money on collecting the contributions and reports from Bristol Manor if default
judgment is not entered. But, the court found that Plaintiffs bear responsibility for much of the
resources already expended in this case given their failure to seek default judgment after the first
entry of default, as well as their failure to move for default judgment in a timely manner
following the second entry of default. Further, delay and legal costs are part and parcel of
litigation and typically do not constitute prejudice for the purposes of Rule 55(c). Thus, the court
found that Plaintiffs have failed to demonstrate that they will suffer any cognizable form of
prejudice if the entry of default is set aside.

Lastly, in determining whether a defendant has a meritorious defense, likelihood of
success is not the measure. To demonstrate a meritorious defense, Bristol Manor asserted that it
has made regular monthly contributions and submitted the appropriate documents such that it
does not owe the money and reports that Plaintiffs seek through the amended complaint. If
Bristol Manor ultimately can prove that it has paid the missing contributions and supplied all the
necessary paperwork, then that would constitute a complete and meritorious defense to
Plaintiffs’ claim. Having found that all three criteria for setting aside the default weigh in favor
of Bristol Manor, the Court exercised its discretion to vacate the entry of default for “good cause
shown.”

In Boland v. Wasco, Inc., CV 13-739 (RC), __F. Supp. 3d___, 2014 WL 5293478 (D.D.C. Oct.
17, 2014), the parties disputed the issue of withdrawal liability after the defendant employer
withdrew from a multiemployer pension plan. The pension fund’s trustees filed a motion for
judgment on the pleadings, seeking to recover interim payments from two employers under a
“pay now, dispute later” rule. The court granted the trustees’ motion, rejecting the employer’s
request that the court exercise its equitable power to suspend its obligation under the MPPAA to



make interim payments on the grounds that it would suffer irreparable injury otherwise. The
court concluded that the plain text of the MPPAA forecloses an equitable “irreparable injury”
exception and that the trustees are therefore entitled to interim payments. Alternatively, even if
the MPPAA were to permit discretionary suspension of interim payments to prevent irreparable
injury, the court determined that it would not exercise such discretion here and noted that the 2nd
Circuit is the only circuit permitting a finding of “irreparable injury,” standing alone, to excuse
an employer from interim payments. In contrast to the 2™ Circuit case, the employer offered
nothing but an allegation of its “precarious financial position.” Such a vague allegation, even
assumed to be true, does not support an inference of any non-speculative, imminent, or severe
harm sufficient to constitute irreparable injury in this context. The court concluded that the
MPPAA’s transcendent legislative purposes foreclose an equitable irreparable injury exception
to the interim payment obligation. The MPPAA mandates that interim withdrawal liability
payments “shall be payable ... notwithstanding any request for review or appeal of
determinations of the amount of such liability or of the schedule.” 29 U.S.C. § 1399(¢c)(2). By
requiring employers to make interim payments, Congress sought to alleviate the risk that during
the course of arbitration, an employer will become insolvent, and that the fund will not be able to
collect in the event of a favorable award.



